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HOW CAN SLAVERY BE ESTABLISHED IN TERRITORY NOW FREE? 


[Upon this deeply interesting question, we publish two arguments. The first consists 
of extracts from a speech of Roserr Date Owen. The second is a communication to 
the Cincinnati Gazette, believed to be written by a high judicial functionary.] 

For many years past, there has existed by law, in Mexico, a 
miserable system of peonage indeed, which should be repealed, 
but no slavery or involuntary servitude. Some sceptics have ex- 
pressed doubt on this head: but a recent communication by our 
Secretary of State to the Editors of the Union, sets the matter at 
rest. Mr. Buchanan, under date of August 12, 1848, sends to that 
paper translations of the decree of President Guerrero, of the 15th 
September, 1829, declaring slavery abolished throughout Mexico, 
and of the law of the Mexican Congress of the 5th of April, 1837, 
confirming, by special enactment, that decree, and making pro- 
vision for indemnifying the owners of slaves thus liberated. The 
law commences as follows : 

“Arr. J. Slavery is abolished, without any exception, through- 
out the whole Republic. 

“Art. Il. The owners of the slaves manumitted by the present 
law, or by the decree of September 15, 1829, shall be indemni- 
fied for their interests in them, according to the proofs that may 
be presented,” &c. 

In California and New Mexico, then, at the moment they were 
ceded to us, no slavery existed. 

Was it introduced by that cession? Some Southern men assert 
that it was, and declare, that, forasmuch as our Mexican acquisi- 
tions are now the joint property of the Union, all citizens have a 
right to take their property of every kind there, and to be alike 
secured in its possession ; all have equal rights in it. 
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This is sophistry—a mere play upon words. The argument 
proceeds on the very vague idea, that a territory can be both free 
and slave at the same time. That is impossibie. A slave State 
is not a State in which all must own slaves, but only one in which 
some may own them. If some may own slaves in California, then it 
is a slave territory, utterly, absolutely—as much so as South Car- 
olina. But Northern freemen may emigrate thither without slaves. 
Of course. So they may to South Carolina. But in either case 
they must live amidst slavery, if slaveholders choose to settle near 
them. Itis clear that the matter must be settled on some other 
principle than this. 

The main point in the whole case, which, if we pass by, we 
but grope in the dark, is this: Does slavery at this moment exist by 
law in California and New Mezico, or does it not ? 

This is a legal question of the deepest interest, and involving 
one of the most important principles of international law. I have 
examined it with some care; and I here stake whatever of repu- 
tation I may have as a public man, on the assertion, that there is 
not, in the whole range of common law, nor in all that code of 
maxims and humane principles, known as the law of nations, one 
single doctrine better established than that which declares, that 
into California and New Mexico, free territories before cession, 
slavery was not introduced by their incorporation with these United 
States. 

Your time and the limits of this address compel me to compress 
within brief limits the proofs of the assertion here made. I ask 
for these your calm and earnest attention. They well deserve it. 

And, first, let me point you to the common law doctrine, as 
laid down by some of its ablest expounders. 

Lord Coke, in the Calvin case, thus decided: 

“If a King come to a kingdom by conquest, he may, at his 
pleasure, alter and change the laws of that kingdom ; but, until he 
doth make an alteration, the ancient laws of that kingdom remain.” 

This old English authority is the weightier, inasmuch as the 
power of a King is more absolute than any power in a republic, 
and the case of conquest stronger than that of cession by treaty. 

Lord Coke added, indeed, in the above case, an extra-judicial 
opinion, that, in the case of a Pagan country, they are presumed 
to have no laws; but of this distinction, Mansfield justly remarks, 
that it is exploded, and for the honor of Lord Coke, should not be 
repeated. 
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Lord Mansfield (June 22, 1772) in the celebrated case of Somer- 
set, decided : 

“The state of slavery is of sucha nature, that it is incapable of 
being introduced on any reasons, moral or political, but only by pos- 
itive Jaw, which preserves its force, long after the reasons, occa- 
sion, and time itself, from whence it was created, are erased from 
memory.” Loft’s Reporter, Easter Term, 12 Geo. Il. 

“The power of a master over his slave has been extremely dif- 
ferent. in different countries. Mansfield, in another of his decis- 
ions, given three years later, namely, in 1775, in the case of Camp- 
bell v. Hall, usually known as the case of the Island of Grenada, 
sets down as among the positions “in which both sides exactly 
agree, or which are too clear to be denied,” the following : 

“ Laws of a conquered country continue until they are altered by the 
conguerer. The justice and antiquity of this maxim is incontro- 
vertible ; and the absurd exception as to Pagans in Calvin’s case, 
shows the universality of the maxim. State Trials, vol. xx. p. 323. 

If we turn to old writers on the law of nations, we find the 
same principle, more or less clearly, laid down. 

Though Grotius does not speak to this point as explicitly as 
later writers, yet he devotes an entire chapter (Book iii. chap. 15,) 
of his work on the Rights of War and Peace, to an argument in 
favor of lenient and merciful treatment of the conquered ; and, (at 
paragraph 10,) he declares, that to the conquered, when we de- 
prive them of all jurisdiction, we ought to leave “their laws, 
their customs, and their magistrates.” 

Vattel’s language is stronger and more definite. In his work on 
the Law of Nations, speaking of the rights of conquest, he says: 
“If it is against the sovereign alone that he (the conquerer) has 
just cause of complaint, reason plainly evinces that he acquires 
no other rights by his conquest than such as belonged to the sove- 
reign whom he has dispossessed; and, on the submission of the 
people, he is bound to govern them according to the laws of the 
State.” Book ii. chap. 13, par. 201. 

But I do not rest the case here. It is to be conceded that law 
precedents out of a past century, or maxims drawn from old 
volumes on international polity, may not suffice to decide a ques- 
tion like this, if these precedents and these maxims conflict 
with the dictates of our moral sense, or the spirit of advancing 
civilization. Law, like all human knowledge, is progressive. In- 
ternational law, the interpreter of the moral sense of the civilized 
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world, is especially so. Relics of an ancient barbarism are not 
to be justified by obsolete precedent or exploded maxim. But in 
this instance the case is reversed. 

The first I shall cite was given in the case of the American Insu- 
rance Company v. Canter. This case was originally tried in a sub- 
ordinate Court in South Carolina, and the decision there was ad- 
verse to the principle for which I am contending. It was carried, 
by a writ of appeal, to the United States Circuit Court for the Dis- 
trict of South Carolina; Mr. Justice Johnson, (himself a South 
Carolinian, and a Judge of eminence,) presiding. There the deci- 
sion of the Court below was reversed. In the opinion in this case, 
delivered by Johnson, after alluding to the principle, that the right 
of acquiring Territory is incidental to the treaty making power, 
he says : 

“In case of such acquisitions, I see nothing in which the power 
acquired over the ceded territories can vary from the power ac- 
quired under the Laws of Nations by any other government over 
acquired or ceded territory. The laws, rights, and institutions of 
the territory so acquired remain in full force, until rightfully altered by 
the new government. 1 Peters’? Rep. p. 517. 

This is a decision made in South Carolina, the very citadel of 
Southern State Rights, by one of her own citizens. But it did not 
rest there. The case was taken up by appeal to the Supreme 
Court of the United States, and the decision of the Circuit Court 
there affirmed, the Court being unanimous in its opinion, which 
was delivered by Chief Justice Marshall as follows: 

“ The usage of the world is, if a nation be not entirely subdued, to 
consider the holding of conquered territory, as a mere military oc- 
cupation, until its fate shall be determined by the treaty of peace. 
If it be ceded by a treaty, the acquisition is confirmed, and the 
ceded territory becomes a part of the nation to which it is annexed, 
either on the terms stipulated by the treaty of cession, or on such 
as its new masters shall impose. On such transfer of territory, i 
has never been held, that the relations of the inhabitants with each other 
are changed. Their relations with their former sovereign are ‘dis- 
solved, and new relations are created between them and the gov- 
ernment which has acquired their territory. The same act which 
transfers their country transfers the allegiance of those who re- 
main in it, and the law which may be denominated political is ne- 
cessarily changed; although that which regulates the intercourse and 
general conduct of individuals remains in force, until altered by the 
newly created power of the State.” 1 Peters’ Rep. p. 542. 
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Story, in his work on the Constitution, (Book III. chap. xxxi.) 
adopts the above opinion, almost in express terms. His conclud- 
ing sentence is : 

“The act transferring the country transfers also the allegiance 
of its inhabitants; and the general laws, not strictly political, re- 
main as they were until altered by the new sovereign.” Vol. 3, p. 194. 

This case is one of the very strongest authority. An appeal is 
taken from the decision of an inferior Court; and two superior 
Courts, one the South Carolina Circuit Court, the other the highest 
judicial tribunal known to our laws, concur in reversing the de- 
cision of the Court below, and in affirming the doctrine for which 
I here contend. There is no dissent among the Judges of the Su- 
preme Court, and its opinion is given by the most eminent jurist 
that ever presided over its deliberations. Finally, five years after- 
wards, one of the most distinguished lawyers of our own time, in 
an elementary work on the Constitution, a work written in dispas- 
sionate moments, a work that has become a standard, endorses 
and adopts the opinion. 

I might go on, until I should weary your patience, to quote de- 
cisions from the Reports of the Supreme Court, bearing, more or 
less directly, on the same point, but I content myself with one 
other opinion, of a comparatively late date, (1838.) It was de- 
livered by Mr. Justice Baldwin. __ 

“ According to the Law of Nations, the rights of property are 
protected, even in the case of a conquered country, and held sacred 
and inviolate, when it is ceded by treaty, with or without a stipu- 
lation, to that effect; and the laws, whether in writing or evidenced 
by the usage and customs of the conquered or ceded country, continue 
in force until altered by the new sovereign.” 12 Peters’ Rep. Strother 
v. Lucas, p. 436. 

If additional reason, aside from legal decisions, be sought for 
conforming to this humane principle, it is to be found in the pecu- 
liarity of our political condition, as a Union composed of many 
separate States. If we violate that principle, and declare, in the 
face of all precedent, that our newly acquired territories are sub- 
jected, by the mere act of cession to our laws, the question arises, 
to what laws? We have thirty independent codes. Which are 
to prevail in New Mexico and California?—the laws of Indiana 
or of Louisiana, of Wisconsin or of South Carolina? The propo- 
sition is manifestly as impracticable as it is illegal and unjust. 

The principle I have been asserting is eminently just, humane 
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and democratic. The law which assures to the conquered, or the 
ceded, the institutions under which they have heretofore lived, is a 
law designed, and well adapted, to mitigate the horrors of war, to 
maintain popular rights, to protect the interests of the weak and 
unfortunate ; for who so weak and unfortunate as a people at the 
mercy of a conqueror? 

Conquest has properly been regarded by the most enlightened 
writers on legislative science as a great debt, the discharge of 
which is necessary to acquit the conqueror in the eye of humanity. 
And the same is true of cession, which is only a mitigated form of 
conquest. 

In accordance with these views, we find that the earlier and 
European authorities on this subject are feebler and less definite 
than later ones. The opinions become more clear and decisive as 
they approach our own time, and are adopted in our own country. 
Grotius and Vattel are less strong and explicit on this point of law 
than are Marshall and Story. This is what might be expected. 

In earlier days, and under kingly rule, scant limit was set to the 
rights of the conqueror ; but the severities of conquest were grad- 
ually mitigated by civilization and republicanism. Of this the 
legal opinions, in Reports of our own Supreme Court, may suffice 
in proof. 

To the Editors of the Cincinnati Gazette. 

Shall the Mexican territory proposed to be ceded to us, by the 
treaty, remain free? It is now free, and by what power can it be 
made slave territory ? 

That slavery can exist only by virtue of a special law is settled. 
The common law, national law, and the law of nature are opposed 
to it. The relation of master and slave is an unnatural and arti- 
ficial relation, created by the municipal law, and consequently it 
cannot exist beyond the binding influence of such law. This isa 
most important principle, and should be well understood. 

Suppose the ordinance of 1787 had never been adopted, would 
it follow that a slave holder could bring his slaves to Ohio. The 
ordinance was a wise measure, but had it never been passed, a 
slave brought here by his master would be free. He would be free, 
because there is no law in the State sanctioning slavery. And it 
can no more exist without the sanction of law, than an individual 
can breathe without air. 

There is no objection to the Wilmot Proviso, except that it im- 
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plies the right of a slave holder to take his slaves to the territory 
unless prohibited, which he cannot do; and also, it is impossible to 
pass it, for if it had the sanction of both Houses, the President 
would veto it. 

The Wilmot Proviso may be repealed, if it shall pass, the same 
as any other law. It should be made to assume the form of a 
compact, like the article in the ordinance of 1787, which cannot 
be annulled, except by the assent of all the parties to it. 

Under present circumstances the passage of such a measure is 
hopeless; still slavery cannot be extended into free territcry where 
there is no law authorizing it. The Mexican territory proposed to 
be annexed by the treaty is free, and how shall it be made 
slave territory ? 

Congress have no power to constitute slavery anywhere. Its 
powers are enumerated, and none can be exercised except those 
which are given expressly or by necessary implication in the Con- 
stitution. This is the doctrine of the South. Now in regard to 
territories, Congress have power to make all needful rules and regu- 
lations for the disposition of the lands and other property of the 
United States. Power to sell the public lands is given generally, 
and consequently where the land is within a State, no power can 
be inferred or exercised in regard to it, except what shall be neces- 
sary, to dispose of it. But where the land lies out of the limits of 
any State, the power to sell it may imply a power, not only to 
protect the rights of the purchaser, but to provide for his social 
condition. And this is the only provision of the Constitution on 
which a territorial government can be organized. 

The ordinance of 1787 was passed before the Constitution was 
adopted ; but it was limited to the territory northwest of the Ohio. 
It provided for the first and second grades of government, and 
vested certain powers in the public functionaries of the territory. 
But so far as the mere organization of the territory was concerned, 
the ordinance was, in effect,.an act of Congress ; and its provisions 
ceased on the change from a territorial to a State government. 
The compact, in relation to slavery, stands in force, so as to pro- 
hibit the people of Ohio, if they were disposed, from becoming a 
slave State without the consent of Congress. And this is the se- 
curity against slavery given by a compact, beyond a joint resolu- 
tion or an ordinary enactment. 

The idea advanced by some that a territory may be or- 
ganized within the limits of the Union as a community, in- 
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dependent of the authority of the federal government, is pre- 
posterous. No other power than that which is subordinate to the 
national authority, as provided in the Constitution, can exist with- 
in the territories of the Union. And a territorial government de- 
rives all its powers from the acts of Congress. The people of the 
territory are subject to the laws of the Union, and no other power 
can be interposed, until a State government shall be formed. 

The Mexican territory which shall be annexed being now free, 
must remain so, Congress having no power to make it slave ter- 
ritory ; and slaves cannot be brought into it without being made 
free. No fears need be entertained, therefore, that slavery can be 
introduced into it. When it shall become a State government, there 
being no slaveholders within it, its entire population will be op- 
posed to slavery. There will then be the same security against the 
introduction of slavery into the new State, as exists in all the free 
States, to which the ordinance is not applicable. A territorial 
government may continue from ten to fifteen years, and this may 
be relied on to establish a free State government. 

In this view, we are safe against the extension of slavery though 
the Wilmot Proviso shall be defeated. This should encourage the 
free States to remain firm. Q. 


LEGAL ANECDOTE. 

When the Chancellor Northington was suffering in his last ill- 
ness, he sent for the Marquis of Carmal, then a man of great piety. 
The Chancellor was a great swearer. “I sent for you,” said he, “to 
beg you to recommend me to some able parson whose advice I 
might safely take in regard to the necessary settlement respecting 
the future welfare of my soul, which I fear will shortly be ejected 
from my body.” 

“My Lord,” replied the Marquis, “I am surprised at the ques- 
tion; as a Chancellor, your Lordship has had the disposal of so 
much church preferment, which doubtless, you always bestowed on 
pious and deserving persons. For iastance, what do you think of 
Dr.—— ?” 

“Oh! name him not,” loudly exclaimed the Chancellor, “ that is 


one of my crying sins; I shall certainly be damned for making that 
fellow a Dean.” 
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SUPREME COURT OF LOUISIANA: MAY, 1849. 


Wirson & Gueason v. 8S. Courcuman anv G. Gitcurist, INTeRVENOR. 
APPEAL FROM FOURTH DISTRICT COURT OF NEW ORLEANS. 


Where a captain or owner of a ship receives freight, for which he signs a bill of lading, 
and is afterwards informed by the vendor of the goods \hat he has been defrauded 
by the shipper, and the vendor sequesters the freight, which the captain afterwards 
bonds and delivers to the consignee—Held, that the ship owner will be liable to the 
vendor for the price of the goods so shipped, that the judicial process would have ex- 
cused the captain to the consignee for not delivering the goods, provided he gave 
him prompt notice, and that the captain would have been indemnified at the plain- 
tiffs’ expense for the trouble and loss in unlading the goods. The holder of a bill of 
lading is placed on the same footing, and in the same position as the holder of a bill 
of exchange; and he must show the nature and circumstance of his interest, in a 
litigation contradictorily with the claimant, when that party sets up the want or 
failure of consideration before it came into the possession of the holder. A sequestra- 
tion will be set aside where the amount sworn to is not a certain sum, and the ne- 
cessity of the puarty’s privilege is not clearly deducible from the language used. 


On the 5th of January, 1848, the plaintiffs made a cash sale to 
Churchman of a quantity of flour, which was delivered. Church- 
man shipped it on board a vessel commanded by Gilchrist, bound 
to Philadelphia. Churchman received, as shipper, a bill of lading 
in the usual form, for the delivery of the cargo in Philadelphia to 
Fleming or his assigns. After this bill of lading was despatched by 
mail to Philadelphia to the consignee, the plaintiffs commenced 
suit against Churchman, and seized the flour on shipboard at New 
Orleans, under a writ of sequestration and a claim of the ven- 
dor’s privilege. i 

The sequestration was levied on the 10th January, and on the 
llth, Gilchrist, as agent of the ship owners, gave bond for the 
property, and was reinstated in its possession. On the 27th Jan- 
uary, Gilchrist filed a petition, by way of third opposition, in which 
he alleges himself to be master and part owner of the vessel. He 
states that the bill of lading had been given before the sequestra- 
tion, and had been forwarded to the consignee ; that the plaintiffs 
had made no offer to return the bill of lading ; that he is bound 
to deliver the flour at Philadelphia to the consignee, or whoever 
may be the holder of the bill, and is entitled to the possession and 
custody of the property in preference to the plaintiffs. 

The caus- came to trial as between the plaintiffs and the third 
opponent. On the 28th February, 1848, an application was made 
for a continuance. The execution of the bill of lading, and its 
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being mailedto Fleming’s address before the levy of the seques- | 


tration, were proved. The plaintiffs proved the sale of the flour, 
Churchman’s failure to pay, and that he was in failing circum- 
stances. 

Suwe tt, Justice. It is certain that the plaintiffs’ goods are gone 
without their having received any equivalent for them. It is also 
certain, that if the Philadelphia consignee was neither a bona fide 
purchaser or advancer, but was the mere agent of the consignor, 
who has attempted to defraud his vendor, the consignee would 
have no greater right to defeat the vendor’s privilege than the 
vendee himself would have had. 

The vendor took the risk of the consignee being neither a bona 
fide purchaser or advancer, and caused the goods to be seques- 
tered. The allegations of the petition gave the captain full no- 
tice that the plaintiffs had been defrauded; and the judicial pro- 
cess would have excused the captain to the consignee for not de- 
livering the goods, provided he gave the consignee prompt notice 
of the sequestration, and took in the mean while such conserva- 
tive steps in the cause as would arrest the action of the Court, 
until the consignee could come in and assert his rights. Unques- 
tionably the Court would have given time for that purpose, upon 
a proper application, and would also have indemnified the captain 
at the plaintiffs’ expense, for his trouble and loss in unlading the 
goods, &c. But the captain undertakes to bond the goods and 
carry them to Philadelphia. We are not prepared to say he had 
not a right to take this course ; but if he had, the question is, what 
he should have done when he arrived there. With full notice 
that the plaintiffs had been defrauded, it was his duty to inquire 
into the circumstances of the consignee’s title and rights. If he 
had doubts as to those rights, he might probably have been per- 
mitted to protect himself by a bill of interpleader, calling upon 
the plaintiffs, the consignor, and the consignee, to litigate inter se. 
Or he could have refused to deliver the goods, if satisfied upon 
inquiry that the consignee was a mere agent, and not a consignee 
for value. But the captain has not thought proper to show that 
he took any precaution whatever, or even that he has delivered 
the goods at all. Non consiat that they are not still in his posses- 
sion. At any rate, if he has delivered the goods to the consignee, 
he has not offered any evidence whatever to show that the con- 
signee was rightfully entitled to receive them as against the plain- 
tiffs. 
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Under these circumstances, we think that the case is with the 
plaintiffs, and that the captain has no right to rely upon the naked 
fact that he has signed and issued a bill of lading. 

It is said a bill of lading is a negotiable instrument, and imports 
a title to the goods in the holder of it. But must this be taken 
without qualification? A bill of exchange is a negotiable instru- 
ment, and the holder is prima facie a holder for value. He is not 
bound to e tablish that he has given any value for it, until the 
other party has established the want, or failure, or illegality of the 
consideration, or that the bill had been lost or stolen before it came 
to the possession of the holder. It is then incumbent on him to 
show that he has given value; for under such circumstances, if 
he has not given value, he ought not to be placed in a better situ- 
ation than the antecedent parties, through whom he obtained the 
bill. See Story on Bills, § 193. 

So in the case of a bill of lading. The plaintiffs having estab- 
lished their claim as vendors, the bad faith of the vendee, and a 
clear right to the vendor’s privilege, if Churchman’s interest had 
not been divested in favor of Fleming for value given bona fide, 
Fleming, in a contest with the plaintiffs, would have been driven 
to show the nature and circumstances of his interest. 

By what right can the captain undertake Fleming’s case, and 
claim to stand in a better position ? His argument for withholding 
the goods from the plaintiffs is, that he has signed a written pro- 
mise to deliver them to Fleming ; but if Fleming was in bad faith, 
or was a mere agent, he could not have succeeded in doing what 
the captain insists upon doing for him. 

It is very true, that the right of stoppage in transitu under the 
Law Merchant, which bears in some respects a strong analogy to 
the exercise of the vendor’s privilege under our code, is defeated 
by the negotiation of the bill of lading. But this rule must be 
understood with this qualification, that the transferee has received 
it in good faith and for value. See Lickbarrow v. Mason, Smith’s 
Leading Cases, 507 ; Cumming v. Brown, 9 East. 514; Jure Wisby, 
in 5 B. and Ad. 817; 3 Kent’s Com. 216; Abbott on Ship. 514 et seq. 

Tke Court below gave judgment, dismissing Gilchrist’s oppo- 
sition, and a motion was made by him for a new trial, which he ac- 
companied by affidavit that he arrived at the port of New Orleans 
on his return from Philadelphia, a few hours after the trial of the 
cause ; that he could prove by a witness at Philadelphia that he 
had delivered the flour to Fleming, who had received the bill of 
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lading in due course of mail, and accepted bills to the amount of 
$3,000 ; that he had not discovered the materiality of that witness 
until after his arrival here, and had no representative here who 
knew the facts. We cannot with propriety interfere with the 
ruling of the Court below, or say that the discretion which the 
law confers with regard to new trials was improperly exercised. 
There was a want of due diligence. The testimony itself was 
not discovered until after the trial. Its materiality the party was 
bound to know before he went to trial, and he might have asked a 
continuance. Besides, the affidavit does not disclose enough to 
make outadefence. Itis not stated when Fleming made the ad- 
vances, nor that they were in good faith and before notice. Non 
constat the consignee involved himself before Gilchrist arrived at 
Philadelphia with the goods. It would be a very dangerous pre- 
cedent to reverse a judgment and remand a cause for new trial 
on so loose ashowing. There may be hardship in this case ; but 
if there be, it must be attributed to the party’s want of diligence 
and caution. We cannot break down well settled and wholesome 
rules of practice, in order to reach the supposed hardship of a par- 
ticular case. It is proper also to observe, that the third opponent 
on his part has held the plaintiffs to strict practice. 

In regard to the correctness of the refusal of the District Court 
to set aside the sequestration, the Court held, that the amount 
sworn to was not a specific sum, and that the necessity of a se- 
questration for the protection of the party’s privilege, is not clearly 
deducible from the language used. See 11 Rob. Rep. 149. That 
the affidavit did not set forth that the price was due, or even if 
due, that it had ever been demanded, and that the whole showing 
was loose and uncertain. That sequestrations and other conser- 
vatory remedies are extriordinary and rigorous, that they must be 
strictly construed, and the requisites of the Jaw observed on pain 
of nullity. 

As we deem it our duty to set aside the sequestration, and the 
plaintiffs are thus deprived of a recourse upon the bond, it is ne- 
cessary to make provision for a personal recourse upon the third 
opponent, and we shall do so by remanding the cause for the pur- 
pose of ascertaining the value of the flour at the date of the bond. 
ing, and the rendition of a judgment accordingly against the third 
opponent. 

It is therefore decreed, that the judgment dismissing the oppo- 
sition of Gilchrist be affirmed. It is further decreed, that the judg- 
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ment on the rule to set aside the sequestration, be reversed, and 
that said sequestration be set aside, and that the costs of the rule 
and this appeal be paid by plaintiffs. 

It is further decreed, that the judgment be rendered in favor of 
said plaintiffs fur the value of the flour at the date of its bonding, 
against said Gilchrist, with interest from date, subject to a credit 
of such portion of the price of said flour as the said plaintiffs may 
have received from Churchman. 


LAW REFORM IN MISSOURI. 


We have received from the learned author, Judge Wells, a copy 
of the “ Law of the State of Missouri, regulating Pleadings and 
Practice in Courts of Justice, with Notes and Appendix, by R. W. 
Wells,” to which we referred in our last number, and which, we 
think, has laid that State under deep and lasting obligation to 
Judge Wells. How deep and thorough is the change in Proce- 
dure effected by this law, will be seen from the first section, which 


is in these words: 


“ The distinction between the different actions at law, and 
between actions at law and suits in equity, and the forms of all 
such actions and suits heretofore existing, are abolished ; and there 
shall be in this State, hereafter, but one form of action for the en- 
forcement or protection of private rights, and the redress or pre- 
vention of private wrongs, which shall be denominated a Civil Ac- 
tion.” 


To show how much Judge Wells has had this matter at heart, 
we quote his preface, addressed “ To the Reader.” 


“ For the last fifteen years, | have entertained the opinion that 
a Reform in the Pleadings and Practice of our Courts of Justice, 
the same, in its essential features, as that which is declared in the 
preamble to the act published in this volume, was essential to the 
proper administration of justice. In 1842, I addressed a commu- 
nication to a legal friend in the Assembly, stating the principal 
features of the proposed change. In June, 1847, I published a 
letter addressed to the people of this State, recommending its 
adoption. This letter was subsequently published in a pamphlet, 
and circulated extensively. As the last session of the General 
Assembly approached, I was urged, by some of the friends of the 
measure, to prepare a Bill to carry out the proposed Reform. For 
some time I hesitated to comply with the request, believing that 


it would occasion unkind remarks by those who objected to the 
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change, and that my motives might not be properly appreciated, 
even by the Assembly. But I became satisfied that, although 
there would be many members much more competent to the task 
than myself, yet they would not have the leisure and the quiet se- 
clusion during the hurry of a session, desirable, if not absolutely 
necessary for the work. Under these circumstances, I prepared 
the Bill, which was enacted with four amendments—two of them 
prepared by me, and one made by the Senate, and one by 
the House, and to each of which allusion is made in the notes 
which follow. The vote in the Senate, on the passage of the Bill, 
was, ayes 18, nays 11-——in the House, it was ayes 52, nays 35. 

“In preparing the Bill, | consulted with most of the members of 
the Bar within my reach, who were understood to take an inter- 
est in the measure. I would, most gladly, have consulted with 
others, but the Bill was not finished until the Assembly met, and 
its length precluded the copying and sending it to them. 

‘Most of the details are by no means original. Some of them 
are borrowed from our own Statutes; some of them from late 
English Statutes, many from the Statutes of sister States. To 
the Reports of the talented and enlightened Commissioners of the 
State of New York, kindly furnished me by one of those gentle- 
men, David Graham, Esq., I am greatly indebted. 

“Many of the notes were rough memorandums made whilst 
preparing the Bill. At the request of Mr. B. F. Hickman, who pub- 
lishes this edition of the law, I handed them over to him; having 
hastly revised and corrected them, and added such as I thought 
necessary. 

“The older and more experienced members of the Bar will find 
them of but little value. They may be of some use to the younger 
members of the Bar. But they were intended, in a great degree, 
for the people at large, who, I think, oug/t to understand, and can 
understand, the operation of every department of our Govern- 
ment—the Judicial as well as the other departments; and if they 
have not understood the operation of the Judicial department, it 
was the fault of the system of pleadings and practice in use. 
That the details of this system can be improved, | have no doubt; 
nor will the necessity for amendments be any discouragement to 
its friends. They have seen the old system, after four hundred 
years of experience and practice under it, undergoing, at eve 
session, important repairs and changes ; and yet, with all these, it 
is an everlasting subject for the sneers and scoffs, and jests and 
merriment of all classes of citizens and writers. 

““ Wherever, in the notes, an opinion is expressed as to the 
proper construction to be given to any of the provisions of the act, 
that opinion is given, with all proper deference to the Courts, 
whose province it is to determine all such questions. 

“R. W. WELLS.” 


The readers of this journal know how assiduously we have la- 
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bored for some years to induce our Legislature to abolish the 
forms of actions at law, and have all litigation conducted in the 
well considered and well settled Chancery forms. The Reforms 
in New York and Missouri go much further than this. They 
abolish all existing forms, both in law and Chancery, and create 
one new general form for all cases. Perhaps, in the end, this will 
be best; but at first, many pure minded men might well be de- 
terred from taking so great and radical a stride at once, for fear 
of the uncertainty and confusion in legal proceedings, which might 
result from adopting forms so entirely new and untried. And 
this was the consideration which induced us to take the interme- 
diate course above mentioned. But we heartily rejoice that the 
spirit of Procress has brought two States to brush away by one 
sweep of the besom of legislation, the mass of technical rubbish 
which had been gathering for ages over the reason of the common 
law. 

lt is not our purpose to repeat arguments often used by us be- 
fore. Indeed, we find this work better done by Judge Wells him- 
self, in the letter referred to in his preface, and which constitutes 
Appendix Din the work before us. From this admirable essay 
we propose to quote at some length; and to make room for this, 
we merely add, that so far as a single perusal will enable us to 
judge, we prefer the system of procedure framed for Missouri, to 
that previously framed for New York. 

“For the last thirteen years, I believed that these reforms would 
greatly conduce to the proper administration of justice; as they 
would, in my opinion, cut up by the roots, three-fourths of the 
quibbles which have, since the commencement of the government, 
annoyed, harassed, and in many instances ruined suitors. During 
fifteen years that | practised law, I can say with safety that not 
one half of the suits with which I was familiar were decided upon 
their merits, or upon principles of substantial justice. This was 
hardly in any considerable degree attributable to the Courts; but 
was to be attributed principally to the system of practice and plead- 
ing. For some years past, most of our Courts have set themselves 
pretty strongly against objections which prevent the trial of causes 
upon their merits. I can, at least, vouch for one Court. But yet 
there are defects inherent in the system, which greatly obstruct and 
embarrass all the Courts in the administration of justice. 

“The great difficulty and danger to suitors in our Courts arise 
mainly from two causes. Ist. The distinctions between the dif- 
ferent actions ; and between the different pleas ; and in the extent 
and variety of the subsequent proceedings. And secondly, the 
distinction in the manner of proceeding between suits at law and 
suits in equity.” . ° . . ’ . 
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“A suit is brought in Assumpsit; and the declaration states 
that the defendant assumed and undertook and promised to pay the 
plaintiff $100 due by a promissory note (describing it at length)— 
also $100, for money of the plaintiff had and received by the de- 
fendant—also $100 for money loaned by the plaintiff to the defen- 
dant—also $100 for interest on money loaned —also $100 for goods 
sold and delivered by plaintiff to defendant—also §100 for labor 
done by plaintiff for defendant, and perhaps twenty more sums due 
for other different things; many such items are frequently em- 
braced in the same count. Then it frequently states, that the 
plaintiff and defendant accounted with each other, and there was 
found to be due another $100 on that accounting. These are all 
stated at great length and with wonderful nicety and particularity. 
Now, if upon the trial the plaintiff can prove that the defendant 
owes him $5, or $10, or any other sum for any one or more of the 
matters alleged in the declaration, he will recover therefor. In- 
deed, he generally does not attempt to prove any, but a single 
item.” * * * * * * * 


“In Trespass, also, there is the same uncertainty as to the real 
demand of the plaintiff; the same kind of false statements and 
imaginary and immaterial matters: and with particularity equally 
useless. Thus, we will suppose that the defendant came upon the 
plaintiff's land, and a quarrel ensuing about the ownership of an 
axe, the plaintiff called the defendant a liar, and thereupon the 
defendant struck him with his walking cane, hurting his /a/, not 
his head, and carried off the axe in dispute. The declaration in- 
stead of stating the whole matter in four or five lines, usually 
states it in four, five or six pages—sometimes more! This is a 
dreadful affair; and accordingly the plaintiff, in his declaration, 
usually makes three great divisions of his cause of action. Ist. 
The Trespass upon his freehold called‘ Trespass quere clausum 
fregit.” 2dly, The Assault and battery; and 3rdly, The carrying 
away the plaintiff’s goods and chattels, called “de bonis aspor- 
tatis. There are frequently several counts in each great division. 
The defendant on a certain day and year, (never proved) with 
force and arms (although there was neither force nor arms used) 
broke and entered upon a certain close of the plaintiff (although 
there was no close or fence of any kind) and with force and arms 
(there was neither) trampled down the plaintiff’s herbage and 
grass (although there was neither herbage nor grass there) &c.. to 
the end of these counts ; all equally absurd and false. Then come 
the counts for the “ Assault and Battery.” The defendant is charged 
with having “ with force and arms,” &c., made an assault upon 
the plaintiff (stating time and place) and then and there with great 
force and violence seized and laid hold of the plaintiff; and then 
and there with sticks, staves, fists and clubs, gave and struck the 
plaintiff a great many violent blows and strokes on and about his 
head, face, breast, back, shoulders, arms, legs, and divers other 
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parts of his body, and then and there with great force and vio- 
lence rent and tore and damaged the clothes and wearing apparel, 
to wit: one coat, one waist-coat, one pair of breeches, one cravat, 
one shirt, one pair of stockings and one hat of the plaintiff, of great 
value, to wit: of the value of ten dollars, which he, the said plain- 
tiff, then wore and was clothed with. By means of which said 
severai premises, he the said plaintiff was then and there greatly 
hurt, bruised and wounded, and became and was sick, sore, lame 
and disordered, and so remained and continued for a long space of 
time, to wit: for the space of one calendar month, then next fol- 
lowing ; during all which time he, the said plaintiff, thereby suf- 
fered and underwent great pain and was hindered and prevented 
from performing and transacting his ordinary business and affairs, 
by him during that time to be performed and transacted, &c. 
Then come the counts for carrying away the plaintiff’s goods and 
chattels; a dreadful array of crime and violence; and goods 
enough enumerated to load a wagon or two. 

“The same observation might be made of the other actions. 
Thus in an action on the case in “ Trover’”—the declaration states, 
with a wonderful number of words and great particularity and 
nicety, that “ the plaintiff (on a certain day and year and at a cer- 
tain place, aithouzh time and place are immaterial and never 
proved was possessed, as of his own property, of certain cattle, 
deeds, bonds, bills of exchange, securities for money, goods and 
chattels, to wit; ten horses, ten cows, &c.—(enumerating every 
thing) —and the plaintitf being so possessed thereof afterwards 
(stating time and place) casually /ost the said cattle, deeds, &c.; and 
the same afterwards, to wit: (stating time and place) came to the 
possession of the defendant by finding.” It then goes on at great 
length and with wonderful particularity to set out the prodigious 
fraud, craft and subtlety of the defendant and his refusal to deliver 
them, “although often requested,” and his converting them to his 
own use, “to the damage of the plaintiff one thousand dollars.” 
When the whole matter comes to be investigated, it appears that 
the plaintiff only claims an old horse or a cow, which was, how- 
ever, neither lost nor found, demanded nor refused; and all the times 
and places stated are immaterial and never required to be proved.” 

* * * * * * * 

“The matter, however, which [ would more particularly press 
upon the consideration of the public and the legal profession is, 
the effect in practice of having several kinds of actions. Whena 
person applies to a lawyer to bring a suit, the first matter of in- 
quiry is, whether he has cause of action, either in law or equity. 
This is, generally, easily determined. If the inquiry be answered 
in the affirmative, then the question is, whether he must bring the 
suit in Jaw or in equity. Any mistake in this is fatal to the client. 
—If the lawyer decides that the suit must be brought at /aw, then 
the next matter of inquiry is, what kind of action must be brought ? 
Must it be assumpsit, debt, or other action? Any mistake in the 
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action is also fatal to the client In some cases there is only one 
action by which the plaintiff could succeed, or as it is called “ re- 
cover.” There is one rigbt action, and eight or nine wrong ones. 
In other cases there are two or more actions, either of which would 
enable him to recover; but generally some one is more appropriate 
than any other. Butif the wrong action be brought, the error can 
neither be remedied by amendment, nor repaired in any other way ; 
the plaintiff must go out of Court ; and of course pay all the costs. 
If he chooses, he nay begin again. But this is not all the trouble : 
the plaintiff may have several causes of action, each perhaps 
small in amount; one in debt, another in assumpsit, another in 
trover. He cannot unite them in one suit, but is compelled to bring 
several suits. It is to the great advantage of the plaintiff to bring 
only one suit, instead of several suits, because the costs and ex- 
penses are generally according to the number of suits. His law- 
yer could not afford to bring several suits for the same fee he would 
be willing to take for one suit. Many of the expenses he must pay, 
whether he succeeds or does not succeed—such as the costs of 
continuances on his own application, and the like. If he fails in any 
of the suits, he has al the costs generally to pay in that suit. It 
is also greatly to the advantage of the defendant to have one, 
rather than several suits brought against him, and for the same 
reasons. ‘The Court would also be benefitted in the saving of time 
and trouble. But yet it cannot be done. Now these absurdities exist ; 
the plaintiff may unite as many causes of action as he pleases, if 
they all be in assumpsit—or all be in debt—or all be in trespass. 
And this he can do although each cause of action be entirely sep- 
arate and distinct. Thus he may unite in assumpsit a demand 
due by promissory note— another due by bill of exchange—another 
due for goods sold and delivered—another due for work done-- 
another on a promise to pay the debt ofa third person, &c. If there 
were one hundred different and distinct causes of action, they may 
all be joined. Butif he have only three causes of action—one ona 
note under seal--one a common promissory note—and a demand 
for timber cut on his land, he must bring two separate suits ; be- 
cause the first is in debt—the second may be debt or assumpsit, 
and the third must be trespass. If he chooses to harass the de- 
fendant, he may bring three suits. 

“The other method of bringing suits, which I propose to ex- 
amine, is by bill in equity. As before remarked, when your law- 
yer determines that you have a cause of action or claim for legal 
redress, he has next to determine whether it must be in /aw, that 
is to say, by some one of the actions before enumerated, or by a dill .n 
equity. This is frequently a matter of great difficulty, yet the law- 
yer must determine it, and at the peril of his client. Lawyers will 
differ in opinion : Judges are but lawyers ; and if u; on the great- 
est reflection and examination, and after consultation with o her 
lawyers, your lawyer should bring your suit at Jaw and the Judge 
should afterwards think it ought to have been brought in equity ; 
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or brings it in equity, and the Judge should think it ought to have 
been brought at /aw, there is neither amendment or other remedy 
which can avail to save the cause. The cause must go out of Court. 
But it not unfrequently happens that the Court of original juris- 
diction (Circuit Court) thinks one way, and the appellate Court 
(Supreme) thinks the other way. Thus I have known a suit 
brought at dow after great advisement, and prosecuted for some two 
years ; the Circuit Court then held that the plaintiff had a just and 
undoubted cause of action; but that he had, as it is termed, mis- 
conceived his remedy: he should have sued in equity. The plaintiff 
thereupon dismissed his suit, had judgment against him for all the 
costs, and commenced again by bill in equity. After prosecuting 
his suit in equity some two or three years, the Circuit Court de- 
cided in his favor and gave him a decree. Thereupon the defen- 
dant took an appeal to the Supreme Court, and after the suit had 
been there some two years more, lo! that Court held that he was 
right at first and wrong then—that his remedy was at law and not 
in equity, and reversed the decree. The plaintiff, called in equity 
the complainant, had all the costs of both Courts to pay. By this 
time the defendant ran away or became insolvent ({ have forgot- 
ten which) and there ended the matter.” * as vs 

“T propose to abolish the whole system of special pleading ; all 
actions at law and all bills in equity ; to have only one way of 
bringing a suit, whether it be for redress at law or in equity, or both. 
The plaintiff should file a petition to the Court in plain English, 
without any particular form: without making any statement im- 
material to the merits of the cause; and without any of that ex- 
treme nicety and particularity now used. This petition would em- 
brace any cause of action either in law or equity, or both in law 
and equity ; nor would it matter what kind of action, if at law, 
would now be required—debt—covenant—assumpsit—trespass, 
&c. &c., would all be joined, if necessary to the plaintiff’s case: 
or rather, we would no longer know or hear any thing about those 
actions. 

“ This will be best explained and illustrated by an example. 

“ The plaintiff, we will suppose, has four different causes of ac- 
tion against the defendant. Three at law and one in equity, as we 
now practise. 

“1. A bond for the direct payment of money. The only action 
which could now be brought would be debt or covenant. 

“2. A demand on a bill of exchange—the plaintiff as payee 
against the defendant as acceptor. The only action which could 
now be maintained would be assumpsit. 

“3. A demand against the defendant for trespass on land, and 
cutting and carrying away timber. The only action that could 
now be brought would be trespass. 

“4. An application to the Court to compel the defendant to 
convey a certain tract of land for which plaintiff had a title bond 
from defendant. This would be a bill in equity to compel a spe- 
cific performance of his contract. 
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“ By the method I propose, all these complaints or causes of ac- 
tion would be united in one suit.” 7 ® 

“Here are the costs and expenses of three suits saved, and in 
case they should be taken to the Supreme Court, the costs of three 
long copies of records and other expenses saved also. But even 
these are the smallest adv antages ; for in such cases ordinarily, 
questions would arise, whether the proper actions were brought. 
and whether the remedies were at law or in equity ; and, of course, 
if there was a mistake in either, the plaintiff would go out of 
Court, besides having all the costs to pay: then we save the writs 
of error and appeals on those accounts, and the see-sawing for 
years between the Circuit and Supreme ‘Courts. What a world, 
also, of flourishing and rigmarole are dispensed with! What 
charges of fraud, covin, misrepresentations, conspiracies and com- 
binations to defraud, the defendant is saved from! The next mat- 
ter of enquiry is what should be the proceedings subsequent to the 
petition ? If we proceed in the ordinary method, we have several 
large volumes of the forms of these proceedings. Pleas without 
end, curious, verbose, nice and technical; any mistake in which 
is frequently fatal. Then there are demurrers general and special, 
joinders in demurrer, replications, rejoinder, sur-rejoinders, rebat- 
ters, sub-rebutters, new assignments, d&c., &.” 

“But the greatest hardship is that, if the defendant be nal at 
law, and he has a just defence, but ‘what is termed an equitable 
defence, he is not allowed to make it at law—or in that suit—but 
must let judgment go against him, and then bring a suit in chan- 
cery, to set aside that judgment, or enjoinit. As Jeremy Ben- 
tham said, “The common law kicks the defendant into the ditch, 
and chancery has to come and pull him out.” But the defendant 
must also pay all the costs of the suit at law. But he must have 
a lawyer to determine whether he can make his defence at law ; 
for if he fails to make it at law—wneglects, as it is called—when it 
might thus be made, heis forever concluded, both at law and in 
equity, from making it. If his counsel should undertake to defend 
him at law, when the Court thought the defence should be made 
in equity, he must pay all the costs of the defence. But it not un- 
frequently happens that the Circuit Court decides that his defence 
may be made at law, and he makes it accordingly; and the Su- 
preme Court holds the contrary, reverses his judgment, and com- 
pels him to pay the costs of both Courts.” . po 

“The objects of all pleading are two-fold. 1. To give notice to the 
opposite party, of the cause of complaint which the plaintiff has, and 
the defence which the defendant has; and 2. to put upon the record 
or files of the Court, some statement which will show that complaint 
and defence. When these two objects are effected—and it should 
be done with as little difficulty and expense as possible—all the 
objects of pleading are effected. But nothing short of this will 
answer. The last General Assembly required the general issue 
to be pleaded in all cases. This general issue is nothing but a 
denial that the plaintiff has cause of action. It, in truth, amounts 
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to nothing. But, under it, any matter of defence may be given 
in evidence. Thus, in an action of debt or assumpsit, the defen- 
dant, under that plea, could give offsets or payments in evidence; 
and in slander, he could give the truth of the words spoken in 
evidence. There is just as much necessity for giving the plaintiff 
notice of the defendant’s defence, as for giving the defendant notice 
of the plaintiff’s complaint. Take the case of an offset. The defen- 
dant, without any notice, proves that plaintiff occupied his house 
three years ; that he sold the plaintiff goods to the amount of $500, 
&c. Now,unless the plaintiff is prepared with evidence to prove the 
payment of the rent, and the payment for the goods, the defendant 
will get judgment for the amounts claimed. | feel satisfied, if all 
notice to plaintiff of defendant’s defence be, in all cases, unneces- 
sary, so will be notice to the defendant of the plaintiff’s claim. 
Nor could we tell, in case of a second suit, what offsets or other 
matters had been tried in the first suit. The plan I propose, both 
puts on file and gives notice of the defence to be set up by de- 
fendant. 

“I do not expect that every man either will be, or can be his own 
lawyer. This cannot be in any country with vast commerce, 
trade, business, rights, and property, and laws to regulate and se- 
cure them. The laws in such country must necessarily be too 
numerous and complicated, and require too much study, for every 
one to understand them. Nor am I of opinion that the plan I 
propose would ultimately reduce the number of law-suits. Under 
our present system, the law is so dangerous, expensive, tedious, 
and vexatious, that most substantial people have a horror of a 
law-suit. They, therefore, prefer to lose just demands rather than 
to go to law. 

“It can hardly be the object of our law-givers to prevent a just 
claim, however small, from being prosecuted. The defects in the 
administration of the law in England are such, that we are told a 
suit in chancery lasts from 20 to 60 years, and in some cases has 
cost from 20 to 50 thousand pounds sterling—equal to from 
$100,000 to $250,000 ; and Lord Brougham in his great speech in 
Parliament, on the reform of the law, related a case at law for only 
15 pounds sterling, (equal to $75,) on a plain bond, in which the 
trial was at once put an end to by the defendant’s counsel produc- 
ing a receipt for the money ; and yet the costs were $1000. And 
be related another case, in which the pleadings covered 2000 
sheets, or 8000 pages.” - ° * " 4 

“I shall always deeply regret, that, instead of spending my time 
in the study of the law, as a most extensive, enlightened, and lib- 
eral science, and in the acquisition of general literature, and arts 
and sciences, | was compelled to spend one half of the best seven- 
teen years of my life in the study of special pleading, and the dis- 
tinctions and niceties with which it is connected. I desire most 
earnestly to see the profession relieved from that, which, in my 
own case, I deem a misfortune. 


“June 26, 1847. R. W. WELLS.” 
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NOTES OF RECENT DECISIONS. 


Exchequer of Pleas, December, 1848. Ehrensperger v. Anderson. 
[18 Law J. Rep. n. s. Ex. 132.] 


MONEY HAD AND RECEIVED—PAYMENT BY BILLS—-FOREIGN MONEY——NOTICE 
TO PRODUCE— SECONDARY EVIDENCE. 

Money had and received. The plaintiff,a merchant in London, consigned certain 
cottons to the defendant and his partners, commission agents at Bombay, with direc- 
tions to sell the same, and remit the proceeds to the plaintiff in good bills on London. 
The goods were accordingly sold by the defendant and his partners in Bombay, in Au- 
gust, 1847, and produced eight rupees and upwards per piece; but no remittances, ei- 
ther in money or bills, having been made to the plaintiff, the present action was com- 
menced against the defendant, who had come over to England. Held, first, that the 
plaintiff was not prevented from recovering in an action for money had and received, by 
reason of the proceeds having been received, not in English, but in foreign money. 
Secondly, that there was no resvinding of the contract on the defendant’s part, and that 
the action for money had and received would not lie. 

The plaintiff, on the 25th of March, 1846, wrote and sent to the defendant’s house 
at Bombay, a letter, which arrived in that country whilst the defendant was there. 
Held, that a notice to produce that letter at the Spring Assizes, 1848, served on the 
28th of January, 1848, upon the defendant, who had come to this country in 1847, 
leaving his partners at Bombay, did not entitle the plaintiff to give secondary evidence 
of its contents. 


Exchequer of Pleas, February, 1849. Morley v. Attenborough. 
[18 Law J. Rep. n. s. Ex. 148.] 


VENDOR AND PURCHASER——-WARRANTY OF TITLE—SALE OF FORFEITED 
PLEDGE——FAILURE OF CONSIDERATION——MONEY HAD AND RECEIVED. 

There is no implied warranty of title from the mere contract of sale itself, and a 
vendor is not liable for a bad title, unless there be fraud on his part, or an express war- 
ranty, or what is equivalent thereto by declarations or conduct. Such warranty may 
be raised by the usage of trade, or by the nature of the trade carried on by the seller. 

Where articles are bought in a shop professedly carried on for the sale of goods, the 
shopkeeper raust be considered as warranting that any purchaser will have a good title 
to keep the goods purchased. 

A harp having been pledged to the defendant, a pawnbroker, by a party who had no 
title to it, the defendant being ignorant of that fact, sent it for sale to an auctioneer, 
after the expiration of the time for redemption. The auctioneer, describing the sale as 
consisting of unredeemed pledges and other effects, sold the harp to the plaintiff, who, 
having been compelled to restore it to the true owner, brought an action against the 
defendant on an alleged breach of title to sell, andfor money had and received. Held, 
that as the auctioneer had no authority to sell the harp, except as a forfeited pledge, 
the defendant was to be considered as selling that right only which he himself had, and 
as undertaking merely that the article was a forfeited pledge, and that he was not cog- 
nizant of any defect of title. 

Semble—that the plaintiff could have recovered back the purchase money on the 
count for money had and received, as upon a consideration that had failed if there had 
been a mutual understanding that the bargain should be rescinded, provided the seller 
should prove not to have a good title. 
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English Chancery, November, 1848. Goring v. Howard. 
[18 Law J. Rep. n. s. Chy. 105.] 


LIMITATION VOID FOR REMOTENESS—SUBSEQUENT LIMITATION VALID. 
A testator gave his real and personal estate to trustees, on trust to pay the proceeds to 


his eldest grandson for life, with remainder to his children who should attain twenty- 
five; but if he should die without having any children, then to his other grand-children. 
The eldest grandson died without issue. Held, that although the gift to the children 
of the eldest grandson was void for remoteness, the subsequent limitation to the younger 
grand-children was good. 


English Chancery, January, 1849. Prince Albert v. Strange. 
[18 Law J. Rep. n. s. Chy. 120.) 


COPYRIGHT——-WORKS OF ART—INFRINGEMENT. 

A bill filed by A against C stated that A and B had together made various etchings for 
their own amusement, and without any view to publication, and that C had improperly 
and surreptitiously obtained impressions of those etchings, and had printed and adver- 
tised for sale a catalogue of the etchings. Upon affidavits in support of the bill, an in- 
junction was granted to restrain C from publishing the catalogue. C. put in an answer, 
in which he stated that he believed that the impressions had not been improperly obtained, 
but did not suggest any mode in which they could have been properly obtained. Upon 
a motion by C. after answer, for dissolving the injunction, it was ordered that the in- 
junction should be continued. 


Queen's Bench, January, 1849. Doe da. Darlington v. Ulph. 
[18 Law J. Rep. n. s. Q. B. 206.] 


LANDLORD AND TENANT—LEASE-——COVENANT TO INSURE——-BREACH OF— 
REASONABLE TIME. 

By an agreement between A and B, it was agreed that B should hold premises until 
Michaelmas, 1545, at which time A was to grant him a lease for a term containing a 
covenant by B tw insure and keep insured the premises at all times during the term. 
Owing to disputes in Chancery, the lease was not executed until the 12th of January, 
1847, but was by the Court of Chancery ordered to bear date on and to take effect 
from Michaelmas, 1845. B left the premises uninsured until the 18th February, 1847. 
Ejectment having been brought by A against B for a forfeiture, the defendant gave no 
evidence in explanation of his delay to insure. Held, that under the circumstances of 
the case, the Judge ought to have directed the jury, as a matter of law, that he plain- 
tiff was entitled to a verdict. 


English Common Pleas, January, 1849. Reade v. Meniaeff. 
[18 Law J. Rep. n. s. C. P. 145.) 


CONTRACT, CONSTRUCTION OF-——PERFORMANUCE IN SPECIFIC MANNER. 

A mercantile contract, pointing out a mode of performance, and stipulating for the 
manner of payment, in the event of that mode being adopted, is not to be construed 
narrowly, so as to prevent a party performing it, in a way different from that speci- 
fied, from maintaining an action on it. 

The plaintiffs agreed to buy 259 tons of meal from the defendants, to be shipped at 
Cronstadt at the first open water, allowing a fair time for the arrival of the vessel out— 
the sellers, if required, to take up freight for the buyers, to be paid by the buyers’ accep- 
tances for one third of the price, at three months from the date of the contract, the 
rest at three months from the date of the bill of lading; but should the vessel not arrive 
before acertain time, then to be paid in another manner specified. Another contract 
for 350 tons, on the same terms, was entered into soon after the former. The plaintiffs 
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sent out three ships for the two purchases, one of which loaded 166 tons in reasona- 
ble time; the others, through the neglect to the defendants, were not loaded in a rea- 
sonable time. Held, that the plaintiffs were entitled to recover for the non-fulfillment 
of the contract by t e defendants, although they had not sent out one ship for the 250 
tons, and one ship for the 350 tous. 


English Common Pleas, January, 1849. Clossman v. White. 
[18 Law J. Rep.n. s. C. P. 151.] 


DETINUE— ABATEMENT——PLEADING. 
The bailment in detinue is not traversable; and the Court therefore refused to give 
the defendant leave to add a plea traversing the bailment stated in the declaration. 


Exchequer of Pleas, January, 1849. ‘Craig v. Lloyd. 
[18 Law J. Rep.n. s. Ex. 165.) 
AFFIDAVIT—-JURAT — DATE. 
The jurat of an affilavit may be referred to for the purpose of fixing the date of 
an event mentioned in the body of the affilavit. 


Exchequer of Pleas, January, 1848. Heseltine v. Siggers. 
[18 Low J. Rep. n. s. Ex. 166.] 


CONTRACT—SALE OF SPANISH *TOCK——-AGREEMENT TO BUY — PROOF—— 
STATUTE OF FRAUDS, 29 cAR. 2c.3 8. 17. 

The declaration stated that the plaintiff bargained with the defendant to buy from 
him, and then bought, and the defendant agreed to sell, and then sold to the plaintiff 
28,000 Spanish active stock, on certain bonds, at the rate of £26 5s. for every £100 of 
the said stock, and promised the plaintiff to deliver the said bonds. Breach, non-de- 
livery. Held, that the words * bought” and “sold” in the declaration were to be con- 
strued with reference to the subject matter, and in this case did not mean the actual 
sale of specific bonds, but merely a contract for sale, which would be performed by the 
delivery of any goods of the same description. 

When Exchequer bills, bonds, scrip, Spanish stock, and securities of that kind, which 
pass by delivery merely, become the subject of a contract, there is no diffrence be- 
tween a contract to buy and a contract of actual sale, as the transfer rests not so much 
on contract us on delivery. 


Such a contract is not a sale of goods, &c. within the 17th section of the Statute of 
Frauds. 


Exchequer of Pleas, February, 1848. Benson v. Duncan. 
[18 Law J. Rep. n. s. Er. 169 ] 


SHIP AND SHIPPING——-BOTTOMRY BOND—-LIABILITY OF SHIPPER’S GOODS FOR 
REPAIRS——-AUTHORITY OF MASTER-——PERILS OF THE SEAS—-—PLEADING— 
IMMATERIAL ISSUE-——JUDGMENT. 

The master of a ship, in ordering repairs of such ship, or borrowing money on bot- 

tomry for such repairs, is exclusively the agent of the ship-owner. 

Where, therefore, the master of a ship, damaged by perils of the seas, hypothecated 
ata foreign port, by one bottomry bond, for necessary repairs, the ship, freight and 
cargo, amongst which were the plaintiff’s goods, and in consequence of the ship and 
freight realizing less than the sum borrowed, the plaintiff was obliged to contribute to- 
wards the difference, and also to pay his proportion of the costs of a suit instituted in the 
Court of Admiralty by the obligee of the bond. Held, (affirming the judgment of the 
Court of Exchequer,) that the plaintiff might maintain an action against the owner of 
the ship on an implied promise to indemnify. 
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SUPREME COURT OF ILLINOIS. SELECTIONS FROM 5 GILMAN’S 
ILLINOIS REPORTS. 


The People of the State of Illinois v. Ammons. [5 Gilm. Rep. 105.] 


RECORD——PAROL EVIDENCE, 

In an action of debt upon a guardian’s bond, for the purpose of sustaining an issue 
made, the appointment of a second guardian, signed by a person claiming to be a Pro- 
bate Justice, and tested with a scroll, was offered in evidence. There was no certificate 
from him that he had no official seal, nor from the County Commissioner’s Clerk of 
his official capacity. A witness was called for the purpose of proving the handwriting 
of the Probate Justice, and that he was recognized and acted in that capacity, as well 
as that there had been no public seal provided for his office. The Court did not per- 
mit the testimony to be given. Held, that the testimony was improperly excluded, as 
it would have shown that he was an officer de facto, and as such, his acts would have 
been as valid and binding where the interests of third persons or the public were con- 
cerned, as if he had been an officer de jure. 


Smith v. St. Clair. [Ib. 108.] 


MORTGAGE—IMPROVEMENTS. 

The assignee of a subsequent mortgage, seeking to redeem from a foreclosure under 
a prior mortgage, to which he was not a party, is not bound to pay for improvements 
made upon the land by the purchaser under the decree of foreclosure after the filing of 
the bill to redeem. 

Improvements by a mortgagee in possession have sometimes been allowed, and 
sometimes not—such allowance, however, being made to depend upon the particular 
circumstances of the case, and is considered rather as an exception to a general rule 
than the rule itself. 


Harris v. Reece. [Ib. 212.] 


CHANCERY—DISPENSING WITH OATH. 
The fact that a bill in Chancery dispenses with the oath of the defendant to his an- 


swer, does not relieve the complainant from sustaining such allegations of his bill as 
are put in issue by the answer. The answer, in such case, only ceases to be evidence 
for the defendants. 


Holliday v. The People of the State of Illinois. {Ib. 214.] 


PARDON——FINE——COSTS. 
A person was convicted of a criminal offence, and sentenced to imprisonment for a 


specified time, and to pay a fine of one hundred dollars. Subsequently, he was par- 
doned for the “crime of which he stands convicted.’’ After this, an execution was 
issued against him for the amount of the fine and the costs of the prosecution, and 
also a fee bill for the costs made by him. Held, that he was discharged from the fine, 
but not from the costs. 


Robinson v. Crummer. [Ib. 218.] 


FORCIBLE ENTRY AND DETAINER. 
To maintain an action for forcible entry and detainer under the statute, two things 


must concur: first, the possession must be illegally or forcibly taken, which consti- 
tutes the entry; and secondly, the possession so taken must be withheld, which consti- 
tutes the detainer. The rule of the common law is changed. 

The action of forcible entry and detainer is purely a civil remedy, the sole object of 


Vou. I. x. s.—No. 10. 58 
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which is to regain a possession which has been invaded; and the only judgment that 
can be rendered is, that the plaintiff have restitution of the premises of which he has 
been unjustly deprived. 


McGinnity v. Laguerenne. (1b. 101.] 


DEBT—ASSUMPSIT——PLEADING. 
In an action of debt, it was alleged in one count of the declaration, that the defen- 


dant, at, &c., “by his promissory note of that date by him made, for value received, 
four months after the date of said note, promised the said plaintiffs to pay them or their 
order without defalcation the sum of four hundred and ten dollars,’’ and the count 
concluded with the usual refusal and request to pay. Held, that the count was suffi- 
cient, and not bad as a count in debt, the word “ promised’ not being used by way of 
averment, but as a description of the instrument sued on. 

Another count in the same action alleged an indebtedness for money lent, goods sold, 
work done, &c., and concluded with an averment that the defendant, “ in consideration 
thereof, promised the plaintiffs to pay them said last sum when thereunto requested,” 
&c. Held, that the conclusion made it a count in assumpsit, the word “ promised’ 
being used instead of ‘‘agreed.”’ 

The only distinguishing feature between the common counts in assumpsit and in debt 
is, that in the former action the word “ promised’’ is used, and in the latter the word 
** agreed.”’ 


Mason v. Caldwell. [Ib. 196.] 


TITLE BOND—PENALTY——FORFEITURE. 

A bond for the conveyance of real estate contained the following clause: ‘“ But 
should the said John R. Caldwell, or his assignee, fail to pay the said sum of money 
specified in said notes, within ten days after the same becomes due, he hereby forfeits all 
claim to said lots,and all moneys paid thereon, and this bond, in such event, shall be 
void, both in law and equity, and the title to said lots shall continue in the original 
proprietor as if no sale had been made.’’ Held, that it was the undoubted intention 
of both parties, when they inserted the clause, to provide a penalty to insure a prompt 
performance by the purchaser. 


OHIO LEGISLATION. VOLUME XLVII. OHIO STATUTES, 1848-9. 


At length, weeks after many of these laws took effect, we have been able to get a 
sight of them. Some very good, and some very questionable things have been done 
by our law-makers, among which we note the following. We first remark, that among 
these new laws, is one “to secure an early distribution and publication of the laws of a 
general nature.’ It requires the public printer to print them “ immediately after the 
adjournment,”’ and the Secretary of State to forward by mail two copies to the Auditor 
of each county, to be by him published in two newspapers. P. 39. Why not add, that 
no law should take effect in any county, until it should have been so published there ? 


Attorney General. This officer is to be elected in the same manner as Governor, and 
for the term of five years. P.55. Wesay amen. Any mode is better than legislative 
election. 


Bills of Exception before Justices of the Peace. These may be had in all cases of for- 
cible entry and detainer, and in all cases of summary conviction, P. 38. 


Costs. In actions of ejectment, orin proceedings in the name of the State, on the re- 
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lation of, or for the use of another, if the judgment be for the defendant, it may include 
costs against the lessor of the plaintiff, or relator, or person for whose use such pro- 
ceedings are had. P.16. A very wise provision. 


Corporations. Whenthe last Board of Directors of “an expired or dissolved corpo- 
ration’? become unable to act, for want of a quorum, in winding up the concerns, the 
Court of Common Pleas mav authorize any number, not less than two, or may ap- 
point not exceeding three, to act for such corporation. P. 15. 


Canals. The State is not to be liable for damages occasioned by a breach, unless such 
breach was occasioned by ‘defective construction, or the want of proper care in main- 
taining said canals or appendages, and were also unavoidable by all reasonable precau- 
tion and vigilance of the party claiming damages.”” P. 27. 


Colored Fersons. This description is substituted for “ black or mulatto,’’ in former 
acts, but the reason is not given. In case it is not deemed expedient to admit colored 
children into the regular Common schools, separate schools are to be established for 
them, for which the property of colored persons is to be separately taxed. All acts im- 
posing any “special disabilities,’’ or conferring any “special privileges,’’ on account of 
color, are repealed, except the act relating to juries, and the act for the relief of the 
poor. There is a proviso, that, for bringing, or causing to be brought into the States 
any person likely to become chargeable as a pauper or vagrant, there may be a fine of 
not over $500. P.17. Why the change of description, and why the proviso? What 
does it mean? 

Coroner’s Jury. The jury to hold an inquest upon a dead body, shall consist of only 
six. P.33. Good. But why not reduce the number to three? 

Common Schools. These are further encouraged in townships and villages, containing 
over two hundred inhabitants, by providing for a ‘‘ Board of Education,’ where no 
special provision has been made. There are several acts amendatory. J. 22, 39, 43, 
45. Why four acts at the same session? 


Electors, Registration of. The act for this purpose is repealed. P. 21. 

Executors and Administrators. Desperate claims in favor of the estates of decedents 
may be compromised, or sold, or filed in Court for the benefit of those interested, as 
the Court of Common Pleas may order. P. 28. 

Fines which may be remitted. For one year the Court of Common Pleas may remit 
fines against Township Treasurers, for not returning the statistics of common schools, 
provided they have made actual settlement, and paid costs. P.29. But why remit 
such fines at all? Or, if at all, why for only one year? 


Juries. In any civil or criminal proceeding, where the panel is not full, instead of 
taking talesmen, either party may move for a special venire, containing the names of so 
many discreet persons as the Court may deem expedient. P. 34. This may often 
prove a very important law. 


Judges practising hefore a Justice of the Peace. An act to punish them for so doing 
by fine and imprisonment. The preamble says, “ it is made known’? that this thing has 
been done!!! P. 37. 


Land Titles, Security of. There are two very important acts having this object. 

The first relates to Foreign Wills. If a will has been duly proved in any other part 
of the Union, and recorded in this State, a title, purchased under such will, shall not 
be defeated by the subsequent setting aside of such will. Also, if a will has been re- 
fused probate elsewhere, a title purchased of the heirs during such refusal, shall not be 
defeated by a subsequent setting up of the will. Also, a title purchased of the heirs of a 
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non-resident, shall not be defeated by the production of a will, unless such will be ad- 
mitted to probate and record in the county within two years. But in each of these three 
cases, any persons interested may prevent a sale by recording a caveat in the county, 
P. 32. 

The second relates to correcting errors and mistakes in deeds of married women, and 
to judicial sales. As to errors and mistakes, a monstrous absurdity has been done 
away, by placing married women upon the same footing as other persons, so that we 
can have no more such decisions as that in Purcell v. Goshorn, 17 Ohio Rep. 105. As 
to judicial sales, including sales under judgment, decree, or order of Court, and sales 
for taxes, the time for bringing an action is limited to seven years, with a saving of five 
years as to past sales, and as to persons under disability. P. 53. 


Minors, non-resident. The Court of Common Pleas may appoint a trustee to man- 
age, collect, lease, and take care of their property in this State, but not to sell it, which 
shall only be done by the foreign guardian. P.31. What motive could there be for 
passing such a law? 


Notaries Public. Candidates are hereafter to apply to the President Judge, who shal} 
appoint a committee of three lawyers to examine and report. If the report be favor- 
able, the Judge shall so certify; and there shall be no appointment without such certifi- 
cate. In addition to the powers before exercised, they may now administer any oath 
required by law. P. 35. 


Official Bonds. Those of executors, administrators, and guardians, are to be recorded 
as other official bonds. P.30. 


Occupying Claimants. They shall have an option, to demand payment for improve- 
ments, or pay the value of the land. If tender be made before the jury is empanneled, 
by either party, as the case may be, the party refusing the tender, if no more be as- 
sessed, shal] pay the costs. P. 56. 


Religious Societies. General act so amended, tat the deacons of Presbyterian Soci- 
eties, not less than three, may be elected trustees. P. 26. , 


Receivers. The Courts may authorize them,in the way of winding up business, 
to do almost any act by way of compromise or transfer, which the original parties 
could do. P.34. A very good law. 


Teachers’ Institutes. These are further encouraged by a county appropriation, not 
to exceed $100. P. 19. 


Tazes. A returning sense of justice has induced two changes in the tax laws. 
First, as to rents. They are to be assessed at their annual value, but not so as to make 
the same person pay two taxes, one on the land, and one on the rents. Secondly, cs to 
Brokers. They are now regarded as other human beings, and their capital is taxed 
‘“‘as other property of individuals or partners.’’ P. 50. 

Again, Congress having assented, by act of Jan. 26, 1847, all lands within this State, 
which shall be hereafter sold by the United States, are to be at once subject to taxation. 
P. 28. 


Town Flats. It is no longer necessary to employ county surveyors. Any “compe- 
tent surveyor’’ will answer the purpose. P. 52. 


Will, stealing or secreting of. This is made an offence punishable by imprisonment 
in the Penitentiary from one to ten years. P. 21. 
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NEW YORK COURT OF APPEALS: 1849. 
Tae Cayuca County Bank v. WaRDEN ET AL. 


[FROM THE NEW YORK LEGAL OBSERVER. ] 
NOTE——PROTEST——NOTICE. 
A defective and insufficient notice of protest may be aided and helped out by accessory 
facts. 


The question whether an endorser of a promissory note has been duly charged as such, 
does not depend on the fact whether the note was correctly described in the notice of 
protest, but onthe mind or knowledge of the endorser. It seems that any notice of 
protest, however defective, will be held sufficient, if, when taken in connection 
with accessory facts, it conveys to the mind of the endorser information of the iden- 
tical note intended to be protested. 


It seems also that a notice of protest may vary according to each particular case, or 
the education, intelligence, or quickness of comprehension of the endorser, as its 
sufficiency depends upon the information which it conveyed to his mind. 

A notice of protest need not show that a demand of payment of the note has been 
made: that is a matter of evidence, to be given at the trial. 


A notice of protest, describing a joint endorsement as an individual one, is sufficient to 
charge the Joint endorsers of a promissory note. 


The defendants were sued as the joint endorsers of a six hun- 
dred dollar note. It was in the words and figures following, to wit: 
“[%600.] Ninety days after date, | promise to pay to the order 
of F. L. Griswold and E. A. Warden, six hundred dollars, for value 


received, at the Cayuga County Bank.—Auburn, N. Y. January 
30, 1845. (Signed) S. WARDEN.” 


Endorsed “ F. L. Griswotp, E. A. Warpen.” 

The cause was tried at the Cayuga Circuit in January, 1848, 
before Hon. John Maynard, without a jury. 

On the trial of the cause, the plaintiffs proved that the notice 
of protest served in this case was directed to each defendant indi- 
vidually, and not to them jointly, and was in the words and figures 
foliowing, to wit: 

“Cayuga County Bank, Auburn, May 3, 1845. 

“[<600.] Sir: Take notice that S. Warden’s note for three hun- 
dred dollars, payable at this Bank, endorsed by you, was this even- 
ing protested for non-payment, and the holders look to you for 
payment thereof. Your obedient servant, 


“P. B. EATON, Notary Public.” 
The plaintiffs then proved under objections, by defendants’ 
counsel, that Satterlee Warden, the maker of the note, had no 
other note in the bank, on which the defendants were endorsers. 
That Satterlee Warden resided in Tennessee, and had resided 
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there about four years. That the note in question was given in 
renewal of a former note. That Griswold usually attended to the 
renewal. That the previous note was for $665,51 and was due 
the 11th of November, 1844, and was made by 8S. Warden. That 
it was renewed by the note in suit and the payment of $65 51. 

The defendants then proved that the note of $665 51, was given 
to renew a note for $750 discounted by the plaintiffs about the 26th 
of April, 1844, which note was given for two notes, one against 
Leonard & Warden, and one against Warden & Satterlee for 
$384 06 each. That the defendants were endorsers on the note 
given by Leonard & Warden, and the defendant Griswold was, 
alone, endorser on the note given by Warden & Satterlee. That 
both of the £384 06 notes were dated November 12, 1843, and 
that the Warden who composed one of the firm of Warden & Sat- 
terlee and Leonard & Warden, was Satterlee Warden, the maker 
of the note, and not the same Warden who endorsed the note in 
question. John Porter, for plaintiffs; Warren T. Worden, for de- 
fendants. 


Jewerr, Cu. J. There is no question but that due presentment 
for payment and notice of non-payment to the endorsers of a 
promissory note, are conditions precedent to the liability of the 
endorsers, and that the notice may be either written or verbal. 
Cuyler v. Stevens, 4 Wend. 566. Such presentment of the note in 
question was made, and notice of non-payment in the form shown 
by the evidence given. The only material question then is, 
whether that notice is sufficient. It is well settled that there is no 
precise form of words necessary to be used in giving notice ; it is 
sufficient if the language used is such as in express terms, or by 
necessary implication, will convey notice to the endorsers of the 
identity ef the note, and that payment of it, on due presentment, 
has been neglected or refused by the maker. 

The fact which was necessary to be established by the plaintiffs 
is, that the defendants had due notice of the dishonor of the note 
in question. The notice, such as it is, was given at the precise 
time and place required by law. The evidence shows that this 
note was given for a balance due upon and in renewal of a former 
note, payable at the same bank on the 11th of November, 1844, 
made by S. Warden and endorsed by the defendants, to whose 
order it was made payable. But it is contended that the notice 
merely informs the defendants of the non-payment of a note drawn 
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and endorsed respectively by the defendants for $300, and not of 
a note for $600, endorsed by the defendants jointly. Concede 
that such variance or misdescription exists ; it is well settled in 
accordance with good sense, that an immaterial variance in the 
notice will not vitiate it; it must be such as under the circum- 
stances of the case, conveys no sufficient knowledge to the en- 
dorsers of the identity of the particular note which has been dis- 
honored. Mills v. the Bank of the United States, 11 Wheaton, 431 ; 
Bank of Alexandria v. Swann, 9 Peters, 33. 

Now having the accessory facts, namely, that this was the only 
note in the bank drawn by S. Warden and endorsed by the de- 
fendants, and the intimation conveyed by the figures “ $600,” upon 
the margin of the notice, who can doubt but that this notice conveyed 
to the mind of the defendants the information that this identical 
note had been dishonored, although it misdescribed the note, as it 
respects the sum for which it was made, in the body of it. The 
defendants knowing the facts stated, on the receipt of this notice 
could not, as it seems to me, fail to be apprized by it, that this par- 
ticular note had been dishonored. It was said on the argument, 
that the notice to be effectual must be perfect on its face, to con- 
vey the information to the endorsers of the non-payment of the 
note, and that it could not be aided by accessory facts. The cases 
of Shelton v. Braithwaite,7 Mees & Welsb, 436; and Stockman v. 
Parr, 11 Mees & Welsh, 809, are very much in point, to show that 
a notice defective on its face may be aided by such facts, and that 
it is proper to consider them in deciding the question of the suf- 
ficiency of such notice. 

It was also contended, that the notice is fatally defective, and 
insufficient to charge the defendants as endorsers of the note in 
question, on the ground that the notice describes the endorsement 
of the note as an individual and not a joint endorsement. The 
note is drawn payable “ to the order of F. L. Griswold and E. A. 
Warden,” and is endorsed by the payees respectively. In such 
case, the law requires notice to be given to each of them, as notice 
to one will not, as it will in the case of partners, be deemed notice 
to each other. Willis v. Green, 5 Hill, 232. 

The objection rests upon the ground of misdescription of the 
note in question ; that the receipt of the notice did not and was not 
calculated to inform the defendants of the non-payment of the 
note ; that to effect such object, the notice should have described 
the note as having been endorsed by both defendants. It seems 
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to me that to hold in conformity with this objection, would be to 
sacrifice substance to the merest technical formality, and it is quite 
impossible not to see that under the circumstances of this case, the 
notice fully informed the defendants that this particular note had 
been dishonored. 

Another objection to the notice is, that it does not state that pay- 
ment of this note was ever demanded, or that it was refused, nor 
when nor where such demand was made and payment refused. 
The notice is dated “ Cayuga County Bank, Auburn, May 3, 1845,” 
and states that S. Warden’s note for $300, payable at this Bank, 
endorsed, &c. was this evening protested for non-payment, and the 
holders look to you for the payment thereof. 

The case of Mills v. The Bank of the United States, 11 Wheaton, 
431, shows that it need not be stated in the notice that a demand 
of payment was made ; that it is sufficient to state the fact of non- 
payment of the note, which the notice in this case alleges—it 
states that the note was protested for non-payment. Whether the 
demand was duly and regularly made, is matter of evidence to be 
given at the trial, and to the same effect is the case of Stocking v. 
Collins, 9 Carr. & Puyne, 653. 

I am of opinion that the notice, under the circumstances of this case, 
was sufficient, and that the Court below erred in its judgment ; 
that it should be reversed with a venire de novo by that Court, and 
that the costs should abide the event. 

Nore. See Remer vy. Downer, 23 Wendell, 620. Ronson v. Mark, 
2 Hill,587. Platt v. Drake, 1 Douglass, Michigan R. 296. 





CIRCUIT COURT OF THE UNITED STATES: EASTERN DISTRICT OF 
PENNSYLVANIA, MAY, 1849. IN CHANCERY. 


Witson v. Barnum. 
WOODWORTH’S PATENT—PLANING MACHINE— INJUNCTION. 

The facts sufficiently appear in the opinion of the Court. 

Kane, J. A motion is made in this case for an interlocutory in- 
junction, to restrain the defendant from further using a machine, 
which it is said infringes upon the complainant’s rights under the 
Woodworth patent. The defendant does not contest the validity 
of that patent; but he denies that he has infringed it by using the 
machine complained of, which he asserts to be an independent in- 
vention, and as such secured to him by letters patent, recently 
issued under the act of 1836. 
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The preliminary question is thereupon made by the defendant, 
whether a patent, issued under this act of Congress, must not, for 
the purposes of the present motion, be regarded as controlling 
evidence of title in favor of the party claiming under it. 

There are certainly cases under the present patent laws, in 
which the Court would enter very reluctantly upon the discussion 
of the validity of a patent. Some of the provisions of the act of 
1836 give a quasi-judicial character to the action of the Commis- 
sioner; and it has accordingly been held, I believe generally as 
well as justly, that the patent itself is to be taken as prima facie 
evidence of the novelty and usefulness of the invention specified 
in it. 

There are other cases in which the official action of the Pa- 
tent Office claims proper'y a still higher degree of consideration. 
Wherever antagonist patentees or third persons generally have 
been first called in, it is reasonable to consider that action as a 
preliminary adjudication upon their rights ; and this for the obvious 
reason, that they have been parties, or but for their own default 
might have been parties, to the proceeding on which the adjudi- 
cation was based. 

But this is the limit, beyond which comity cannot be required 
to go. It cannot be asked, that a third person shall have his legal 
rights impaired, or his legal remedies impeded, by any proceeding, 
to which he was not, and could not have made himself, a party. 
To hold ourselves concluded by the action of the Patent Office, 
where that action has been without notice, would be as perilous 
to the interest of inventors as to that of the public. We have had 
in our own Court one case at least, in which an injunction was 
sought against the real inventor, on the faith of a patent granted 
to a surreptitious claimant. The grant of a patent to the defen- 
dant therefore can have no other effect on the present discussion, 
than as it indicates the opinion, which highly respectable and skil- 
ful officers have formed on an ex parte examination of the case. 

We come then to the principal question: does the machine, 
now in use by the defendant, embody the principle of the com- 
plainant’s patent ? 

The judicial definition of a patent, or of the principle it involves, 
in a case under trial, is properly, if not necessarily a limited one. 
It regards primarily, and as matter of course, the circumstances 
of the pending controversy. The identity or the difference be- 
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tween two machines is sought in the first place by a comparison 
of them either in their elements or as a system; and we are com- 
monly said to define their mechanical principles, when, after mak- 
ing such a comparison, we indicate the essential particulars in 
which they are alike, or otherwise. A new comparison of the pa- 
tented machine with another, not before the subject of adjudica- 
tion, as it presents new points of similarity or variance, calls for a 
different expression of the principle of the patent. The aspect of 
the invention changes as we approach it in a new direction ; and 
parts become prominent that were subordinate before, and that 
involve perhaps important relations to the question in dispute. 

For this reason the cases upon the Woodworth patent, which 
are found in the Reports, as well as those which have been deter- 
mined in this Court, give, for the purposes of the present inquiry, 
an imperfect definition of the principle of the invention. In all 
of those cases, the machine complained of carried the planks 
through it on an unvarying plane, which was tangential to the re- 
volving motion of the planing knives, and the planing knives 
were set on the periphery of the revolver; in both of these partic- 
ulars resembling the Woodworth machine. In Mr. Barnum’s, the 
cutting-tool is set on the face of a rotating disc, and the plank ad- 
vances in a plane, parallel it is said with the disc, till the opera- 
tion of planing is completed, and is then deflected from the ma- 
chine ; thus, at the first glance, differing throughout, as well from 
the Woodworth machine, as from other machines, with which the 
Woodworth has been compared on former occasions. 

What then shall we regard as the principle of the Woodworth 
invention, when viewing it in conection with the machine of the 
defendant? We shall, perhaps, be led to the answer, by tracing 
the history of this important class of labor-saving machines. 

Before the present century, it had been deemed an object of 
much interest to adopt some combination of machinery to the 
work of smoothing the surface of boards. The mechanical dif- 
ficulties in the way were these: 1. That the cutting tools, if made 
to work parallel to the external surface of the plank, encounter- 
ing all the sand and grit that adhered to it, soon lost their edge, 
and became incapable of produciag a uniform surface ; 2. that if 
the tools were made to cut otherwise than parallel to the surface, 
so as to pass through the gritty exterior instead of along it, the 
plank would be alternately driven down as the tools struck it, and 
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lifted up as they left it, and would thus have a constant and rapid 
vibration under the action of the machine. 

The engine devised by Mr. Bramah, in 1802, was so contrived 
as to get rid of the first of these difficulties. His cutting knives 
were placed on the side or surface of a circular rotating disc; but 
beyond them, at the extreme periphery, he placed a set of project- 
ing rough cutters, which struck the plank as it advanced in the 
same plane with the disc, and before it reached the planing knives, 
and removed the outer surface to which the grit adhered. His 
machine was imperfect however ; for in consequence of the elasti- 
city of the plank as well as of the machinery, and the vibration 
due to the rapid but intermitting action of his tools upon the plank, 
his cutters, after completing their work, would, as they revolved, 
come in contact again with the finished surface, and score it irreg- 
ularly. 

Woodworth’s machine was the next which I need refer to. He 
affixed his cutters to the periphery of a revolving cylinder, and ad- 
vanced the plank towards them, under strong pressure, in a plane 
tangential to their motion; thus making the cutters describe a 
curve upwards from the finished surface through the rough surface 
of the plank, and preventing the plank from vibrating sensibly 
during the operation. This machine did its work effectively and 
well. The plank, moving firmly along the tangent plane of the 
rotating cylinder, passed beyond the reach of the cutters, and was 
disengaged from the action of the machine at the moment the 
work was perfected. 

This was imitated in the Gay and the MacGregor machines, in 
which a flattened cone or dished plate wheel was substituted for 
the cylinder. By this change the corrugated surface, which is left 
by the Woodworth machine was avoided ; the action of the cut- 
ters being very nearly in a line parallel to the surface of the plank, 
and therefore producing shavings, instead of the chips which are 
thrown out by the Wocdworth cutters. But as the curve in which 
the cutters acted became one of a larger circle, the deflexion be- 
tween it and the plane of the plank’s motion was, of course, less 
rapid than in the Woodworth machine, thus increasing in some 
degree the liability of the finished part of the plank to receive the 
same injury from vibration which was the characteristic defect in 
the action of the Bramah machine. Nevertheless, when the Gay 
and MacGregor machines were before this Conrt some three years 
ago, it was held that they infringed upon the Woodworth princi- 
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ple, inasmuch as they contained the revolving cutter acting upon 
a plank in the tangent plane of the revolver. 

The next machine to be described is that of the defendant. Its 
appearance is in many respects similar to Gay’s, though it differs 
materially in others. It has the Bramah disc, with its two sets of 
rough and finishing cutters; but the plank is made by a very in- 
genious contrivance to advance along a metallic guide, either in a 
straight or slightly curved line, till it comes beneath the axis of the 
disc, when by a turn in the guide it is bent outwards over a small rol- 
ler,and thence passes from the machine in a line similar to that by 
which it approached it. The finishing cutters begin to act upon 
the plank in a line very nearly parallel to its surface, and complete 
their work as the plank turns over the roller. 

We have thus a machine, that cuts in a right plane upon a cur- 
ved surface; the revolving disc, at the moment of finishing the 
work, forming a tangent plane to the curve of the advancing 
plank. We have too, a roller, over which the plank is forcibly 
bent, and which by its resisting pressure against the elasticity of 
the plank holds it steady under the action of the cutters. That is 
to say, we have a machine, just the converse, as well as the 
equivalent, of that invented by Woodworth. One general expres- 
sion may include them both ; a planing machine, in which the cut- 
ters and the material move against each other in a curve and in 
its tangent plane respectively ; the material being kept from vi- 
brating by roller pressure. It is true, that in one machine, it is the 
cutter which follows the curved path, while the material moves 
along the plane, and that in the other, the cutter moves in a plane, 
and the material is acted on in the curve—but there is no other 
difference. 

Is this then a difference of principle? Can it be said, that the 
essential character of a machine is varied by a mutual interchange 
of form and direction between the two elements of which it is a 
combination, while both object and effect remain as before ? Does 
not the question, in its very terms, suggest Lord Tenterden’s illus- 
tration in the Percussion Lock case, ( Webster, P. C. 128) of those 
analogous contrivances, the bringing up of an anvil against the 
hammer, and the bringing down of the hammer against an anvil ? 

We may recognize differences of details in the defendant’s ma- 
chine, both as to the means and the effect ; and these may prop- 
erly be patented as improvements upon the Woodworth invention, 
perhaps highly meritorious ones. But considered as independent 
combinations, I cannot escape the conclusion, that—whether the 
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plank or the cutter have the curvilinear motion, if the other moves 
in a plane, and the two are made to act and react upon each other, 
for the same object and with the same effect—the machines are 
in principle identical. 

My only embarrassment in arriving at this conclusion has been 
owing to the fact, that of the highly educated mechanicians whose 
affidavits have been taken in the cause, the greater number have 
expressed a different opinion. The consideration, which was so 
eloquently pressed in the argument, that the responsibility of de- 
ciding this question might with propriety be devolved on a jury, 
has had no influence with me. That judicial morality might be 
impeached for infirmity, which could shrink from awarding to a 
party his remedy after ascertaining his rights. ‘“ The right of a 
party to the most speedy and effectual protection against a medi- 
tated wrong is as complete as his right to redress for wrongs al- 
ready inflicted ; and the accident of position confers no right on 
one party, whether he be plaintiff or defendant, at the expense of 
the other. The special injunction of equity, like the arrest on 
mesne process at law, may be abused to the injury of an opponent; 
but it is no less on that account the duty of the Judge to further them 
both, when, in the exercise of his best discretion, he believes that 
they are called for by the merits and the exigency.” This was the 
language of the Court when this patent was before us formerly ; and 
my experience since has not taught me that it ought to be. modified. 
The preventive interposition of equity is very often the only effective 
resort of a meritorious patentee ; and where the facts of the case 
are not controverted, I am by no means satisfied that it is not the 
safest for both parties. 

There is no conflict of evidence here—the question is of deduc- 
tion and opinion. Were the case at this time under trial at bar, 
it would be the office of the Judge to interpret the specification, 
and define the principle of the invention. This is the only point 
of difficulty, and it must be encountered by the Judge, when he 
sits on one side or the other of the Court. 

To send the cause to a jury would be to delay its adjudication 
for many months, leaving the complainant in the meantime with 
his legal rights suspended, and swelling the measure of the defen- 
dant’s ultimate liabilities. I should do injustice to both parties, 
were I with my present views of the merits of this controversy, to 

refuse the injunction. 

Interlocutory injunction awarded till hearing of further order. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS: SPRINGFIELD, 1849. 
Cornine v. Connecticut River Rariroap Co. 
RAILROAD INJURIES—RULE OF DAMAGES. 


This was an action for damages which the plaintiff sustained 
while passing over the road between Chicopee and Springfield on 
the 1lth of February, 1848. The train in which he was a pas- 
senger came in collision with an engine, which one of the engin- 
eers, named Johnson, had started off from the Springfield depot 
for the purpose of testing its merits; by which the plaintiff was 
thrown upon the floor, and injured on the side of his head and in 
other places. Mr. Corning was the only person injured in the car. 
The injuries he received did not prevent him from attending to his 
ordinary business forsome time. His sufferings increased until he 
was wholly incapacitated from attending to his business, and has 
since been under medical treatment. Several medical gentlemen 
were called as witnesses in the case, all of whom agreed in the 
opinion that the present condition of the plaintiff was the result 
of the injuries he received at the time of the collision. 

The Court instructed the jury that they were to view the plain- 
tiff’s constitution as it was at the time the suit was commenced, 
which was on the 21st of August last, and not as it is at the pre- 
sent time. They were to award such damages as in their opinion 
would compensate him, so far as dollars and cents could, for the 
injuries received. There was no price current for pain and suf- 
fering, but they must look at the case as men of sense, and do 
what was in their power towards recompensing the plaintiff. 
They were not to pay any attention to the fact that he might be a 
poor man and the defendant a rich corporation, but consider only 
what amount of damage had been done, and what amount of 
money would pay for it. The golden rule had nothing to do with 
the case, for if juries were to do as they would be done by, it would 
be impossible ever to get a man hung. 

The jury retired about four o’clock, the Judge having first ad- 
monished them to take plenty of time to consider the case, and 
not hurry because it was Saturday afternoon, They returned in a 
couple of hours with a verdict of $9,045 for the plaintiff. The 
amount of damages claimed by the plaintiff was $15,000. 
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MISCELLANEOUS. 


Identity—Remarkable Case. We have seen the following in so many respectable 
new-papers, without question of its authenticity, that we do not hesitate to publish it. 

A singular case has occurred in Bangor, (Me.) which shows absolute and entire de- 
ception of a whole family, neighbors, and schoolmates, as to the identity of a person 
after a few years’ absence. A young man, named Luther Hause, 20 years of age, im- 
posed himself upon the family of James Hause, Esq. of Corinna, by claiming to be the 
long lost son, and in that character obtained money and goods to the amount of about 
one hundred dollars. The case is reported at length in the Bangor Whig, but the main 
facts of interest we have abridged into the following notice: 

The son of James Hause was named Rowland, and he had been absent on a whaling 
voyage, when some neighbors of Mr. Hause saw Luther Hause in Bangor, and ac- 
costed him for Rowland. But the young man informed them of their mistake, and 
avowed his real name. They did not believe him, and informed Mr. James Hause that 
they had seen his son. Mr. Hause went immediately to Bangor to find him, was un- 
successful in his search, and left a neighbor authorized to bring him home. The latter 
found Luther, and on inviting him to go home, Luther accepted the invitation. When 
he reached the house, he addressed Mr. and Mrs. Hause as father and mother. Mrs. 
Hause had some doubts at first, as the color of the eyes and hair of Luther was entirely 
different from that of her son. She referred to several scars her son had. Luther 
showed a scar on his knee, one on his breast, one on his neck, and an overlapping toe, 
all of which Rowland had. 

He remained at their house some five months, and the longer he stayed, the more 
they were satisfied he was their son. Mr. Hause stated that he believed him to be his 
son just as much as he believed his wife tu be his wife. Many domestic circum- 
stances were related by the young man, which they supposed could only have been 
known to their son, but which the impostor had probably derived from themselves in 
the relation of family matters, and afterwards brought forward as a confirmation of his 
identity. Several of the neighbors of Mr. Hause took this young man to be Rowland 
Hause. Young men, who had been schoolmates with Rowland, talked with Luther 
about past times, and became convinced that he was Rowland Hause. 

At last, a Mr. Dow came to Corinna, saw Luther, and said that he knew this young 
man, and his name was Luther Hause, and no mistake, and that he belonged in Troy. 
Another person recognized him as Luther Hause, and said he had lived by him seven- 
teen years. James Hause then began to doubt the fact of Luther Hause being his son: 
and in order to settle the dispute existing in the family and the community, as to his 
identity, a warrant was issued by Volney A. Sprague, Esq. against Luther, for obtain- 
ing money under false pretences, as he had got a watch and several other articles while 
remaining at Mr. Hause’s house. He was arrested and examined. Mr. Seth Hause, of 
Troy, was summoned, and appeared at the trial, and there recognized the prisoner as 
his son. 

During the trial there was great excitement, and abeut four hundred persons were 
present, and apparently the mass of them in favor of Luther, believing him to be Row- 
land. The Justice sustained the warrant. Upon the trial, the counsel of the prisoner 
contended that Hause and his family had deceived the young man, instead of his de- 
ceiving them; that when he was first seen in Bangor, he stated distinctly that his name 
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was Luther Hause; that they dragged him to Corinna, and forced him to say that he 
was James Rowland Hause—there was no pretence that he was any one else than Lu- 
ther Hause; and that James Hause, if he had opened his eyes to the light around him, 
might have known that he was Luther Hause. The Judge charged very strongly 
against the prisoner. The jury, after being out a very few minutes, came into Court 
with a verdict of guilty. 

This is as singular a case of the kind as has probably ever been known. Mr. James 
Hause is represented to be an intelligent man, a Justice of the Peace, and a man of 
property. It seems strange that such an imposition could be practised upon a family 
of the intelligence they are supposed to possess. 





Receipt of a Note not payment—Collecting Agent not authorized to give a Discharge | 
upon such Receipt. This was recently held by the Supreme Court of Indiana in the' 
following case, reported in the Indiana State Journal. 

CorNING ET AL. v. StRoNG ET aL. Error to the Cass C.C. Smiru,J. The receipt of 
a note fora precedent debt is not a payment; and an agent sent to collect such debt has 
no authority to give a discharge upon the receipt of a note or bill. 

Such agent, under a general authority to collect an account sent him for collection, 
and to receipt therefor, is only authorized to receive payment in money, and cannot, 
by taking the note of the debtor, payable at a future day, divest the creditor of ‘his 
right to sue upon the original debt. 

An agent with limited powers must conform strictly to such powers, or his principal 
will not be bound. So it has been held by this Court in Miller v. Edmondston, 8 Rlackf. 
291, that when notes are placed in the hands of an attorney for collection, the attcr -y 
has no power to cancel them upon the receipt of new notes given by the debtor, and 
that the owners are not thereby barred from bringing suits on the originzi notes 
against the makers. 





Treatment of Jurors. In the trial of Thomas A. Walker, for murder, at New York, 
Judge Hurlbut, after the jury was empanneled, made the following remarks, which we 
heartily commend. 

The Presiding Judge then stated, that it is the desire of the Court to adjourn each 
day about 3 o’clock, and to permit the jury to separate each day on the adjournment, 
and return the nextmorning. Seven of the jurors have had very severe duty this term, 
and other causes combine to render it proper they should be permitted to return each 
day to their homes. I have consulted with my brother Judges (of the Supreme Court) 
who consider that there is no legal impediment to their doing so; and the time has come, 
I think, when the health of jurors should be an object of consideration both for public 
and private motives. In the last capital case, we permitted them to separate, and it is 
believed their verdict was satisfactory to all. 

The counsel! for prisoner expressed their assent to the jury separating. The counse] 
for prosecution, however, had doubts whether some legal objection did not exist, and on 
their motion a recess was taken for one hour. On the Court re-assembling, Mr. Mc- 
Keon remarked that they had concluded not to oppose the proposed arrangement, pro- 
vided the motion to permit the jury to separate came from the counsel for the prisoner, 
although doubt existed on the point. Judge Hurlbut reiterated his remarks. Mr, 
O’Connor said, the counsel for the defendant were desirous that every accommodation 
should be afforded to the jury, and were willing to make the motion. The Court, how- 
ever, placed its decision to permit them to separate, on what it considered, of its own 
volition, to be proper, and by assent of counsel for prisoner. 

The Court then earnestly admonished the jurors not to permit any persons to con- 
verse with them, nor to listen to what might be said by others, on the subject of the trial. 
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Slavery in Territories. The following passage in Mr. Benton’s recent speech is a 
strong statement of his view of the law. 

«« Congress has the power to prohibit, or admit slavery, and no one else. It is not in 
the Territories, for their governments are the creatures of Congress, and its deputies, 
so far as any legislative power is concerned. It is not in the States separately; and this 
leads to one of the grossest delusions which has grown out of the political metaphysics 
of Mr. Calhoun. He claims a right for the citizens of slave States to remove to New 
Mexico and California with their slave property. This is profound error; the property 
isin the law which enacts it. Nocitizen of any State can carry any property, derived 
from the law of that State, an inch beyond the boundary line of the State which cre- 
ates it. The instant he passes that boundary to settle with his property, it becomes 
subject to another law, if there is one, and is without law, if there is not. This is the 
case with all—with the Northern man, with his corporations and franchises—with the 
Southern man and his slaves. This is the law of the land, and let any one try it that 
disputes it.” 





Promissory Note—Endorsement. The Supreme Court of Illinois made the following 
decision. 

This was an action of debt, instituted by Charles McIntire, as endorsee against John 
Preston, as maker, of a promissory note, tried in the Pike Circuit ,before Mr. Justice 
Purple. 

Preston gave a note to the Ocean Insurance Company, of Boston, Mass. upon which 


the suit was brought, and which was in these words: 
** Boston, 18th Jan. 1838. 
“Value received, I promise to pay to the order of the Ocean Insurance Company, 


five thousand dollars on demand, with Interest. JOHN PRESTON.” 
Upon which note was the following endorsement: 
“Pay to Charles McIntire without recourse. “JOEL SCOTT, Secretary.” 


Upon the trial of the cause, the plaintiff filled up the endorsement so as to make it 
read as follows: 


“Assigned by the Ocean Insurance Company to Charles McIntire, without recourse. 


“JOEL SCOTT, Secretary, 
“In behalf of the Ocean Insurance Company.” 


The defence to the suit was purely technical, consisting of seven points, as follows: 

1. That under the general issue, it was necessary for the plaintiff to prove that the 
Ocean Insurance Company was a corporation; that this could only be done by produc- 
tion of their whole charter, and proof of use under it. 

2. That the plaintiff must prove the power of the Insurance Company to take a pro- 
missory note ; that this must be determined from an inspection of their charter, and 
that, inasmuch as the charter produced referred to a restraining act, that act must be 
produced, or the Court would intend that the corporation was prohibited from taking 
a promissory note. 

3. That the Company had no power to endorse the note to plaintiff. 

4. That plaintiff ought to have proved that Joel Scott was Secretary of the Com- 
pany, and had authority to endorse the note. 

5. That he did not endorse it in the name of the Company. 

6. That the endorsement was not in legal form, and passed no title to the plaintiff. 

7. That the plaintiff had no right to fill up the endorsement so as to make it valid. 

The Court below gave judgment for the defendant; which the Supreme Court re- 
versed, deciding in favor of the Company on all the points. 





Libel—Heavy Verdict. [N.Y. Courier and Enquirer.) The’ suit of John Thompson 
v- Moses Y. Beach, in the Superior Court, before J udge Oakley, terminated in the ren- 
dition of a verdict for the plaintiff for ten thousand dollars and costs—the heaviest 
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verdict for libel ever rendered, we believe, in this city. The article in the “Sun,” on 
which the action was founded, accused Mr. Thompson of having committed offences 
which deserved the State prison ; and the defendant pleaded the general issue, but failed 
to produce any thing whatever iu justification of the attack on the plaintiff, which the 
Court characterized as a most unjustifiable libel. The jury added to their verdict the 
following: “ We give the full amount claimed as a security for the public against the 
publication by newspapers of libels against individuals.’’ ‘The jury were polled, but 
none dissented, and the verdict stands recorded as above. 


——s 


Law School of the University at Cambridge. The instructors in this School are, Hon. 
Joel Park r, L. L. D., Royall Professor; Hon. Theophilus Parsons, Dane Professor; 
Hon. Franklin Dexter, Lecturer upon Constitutional Law, International Law, and the 
Jurisprudence of the United States; and Hon. Luther S. Cushing, Lecturer upon Par- 
liamentary Law, the Civil Law, and Criminal Law. 

The design of this Institution is to afford a complete course of legal education for 
gentlemen intended for the Bar in any of the United States, and a course of systematic 
studies in Commercial Jurisprudence, for those who intend to devote themselves to mer- 
cantile pursuits. Nine Lectures, at least, are given, and two Moot Courts held in each 
week. 

The tuition fees are $50 for a term of 20 weeks, or $25 for half, or any smaller frac- 
tion of aterm. The next term commences on the 26th of February. The student 
has the use of the College and Law Libraries, and text-books, and a free admission to 
all the public Lectures delivered to Undergraduates in the University. 








Law Reform in New York. We are glad to see that professional Hunkerism has not 
been able to arrest the progress of law reform in this great State before the experiment 
has been fairly begun. The bill restoring the Commissioners on Practice and Pleadings 
has passed both Houses of the Legislature, and become a law. 

The same bill appoints John C. Spencer, Esq. a Commissioner on the Code, and con- 
tinues that Commission two years longer. 

Messrs. Loomis, Graham, and Field, therefore, will resume their duties; and Messrs. 
Worden and Hawley, with Mr. Spencer as their colleague, will prosecute their codifi- 
cation of the laws. 

We congratulate the friends of Legal Reform upon this auspicious result. 





Codifying in Virginia. An extra session of the Virginia Legislature has recently 
been held at Richmond. The object of this extra session is a thorough revision of the 
Civil Code of the State. The committee, to whom the subject was referred at the last 
session, have announced that their labors are nearly complete. 

The House of Delegates determined to take up no other business than the comple- 
tion of the Code, on which they had adjourned over in March last. 





Damages on Roads, &c. John Flagg has recovered $800 damages against the town of 
Millbury, for injuries sustained through a bad road in the town. Wm. W. Boyington 
has recovered $950 at Springfield, of the Western Railroad Co. for the burning of his 
shop, through a spark from one of the Company’s engines. The Connecticut Railroad 
Co. have filed a motion for a new trial, in the case in which Ezra H. Corning obtained a 
verdict of $9,040, on the ground of excessive damages. 





Rate of Interest in Wisconsin. Both branches of the Legislature of Wisconsin have, 
by decided majorities, passed the annexed law regulating the rate of interest in that 
State. 

§ 1. Any rate of interest agreed upon by parties in contract shall be legal and valid. 

§ 2. When no rate of interest is agreed upon or specified in a note or other contract, 
seven per cent. per annum shall be the legal rate. 
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Legal Patter-Song. Punch will now and then have a hit at the lawyers. We think 
the following a very good one. 


Why should not songs come home to men’s “ businesses and bosoms?”” Why should 
not doctors, lawyers, merchants, and stock-brokers have their “ appropriate’’ airs, and 
appropriate words too? 

Think how much more decent and characteristic a performance it would be for a 
junior barrister, still in the patent-leather boot and drawing-room stage of his profes- 
sion, if sentenced to the piano, instead of something in the mock sentimental, Bravura, 
or Bacchanalian School, to burst out into the following— 


oe a RN aN ae 


LEGAL PATTER-SONG. 
Oh, what a vast, what a valu’ble variety, 


The labors of the Barrister in practice show, 

Not a single kind of roguery that’s practised in society, 
But he ’s sure to be mixed up in it, or con or pro. 

If a man would cheat his brother, there ’s some legal “‘ dodge”’ or other, 
The sage enough to bother, and the saint enough to rile; 

Straight two learned friends are brawling, as belongs unto their calling, 
Each foul of ’tother falling in most Pickwickian style: 


[Spoken.] ‘ My friend is misstating the law.”’ 
" “ And my friend is misstating the facts.” 
‘“‘T appeal to the Court.”’ 
‘‘Why, the witnesses contradict each other as to the facts, and the books contradict 
/ each other as to the law.”’ 
“Then your Lordship will direct a verdict for the plaintiff.’ 
“On the contrary, your Lordship will direct a verdict for the defendant.” 
“No, that won’t settle any thing.” 
“Why, nothing will settle any thing but a new trial, (aside,) which will settle the 
client, and bring grist to the lawyer’s mill; for the former must find the costs, while 
the latter may sing—” 





Oh, what a vast, what a valu’ble variety, &c., &c. 
First come the pleadings, a web of complications, 
Meant to guide parties to an issue, so they say ; 
But to pick the real issue out of all the allegations, 
Is like looking for a needle in a bottle full of hay. 
Once in French our pleaders pleaded, but since French was susperseded, 
As mystery still was needed to veil the law from day, 
The pleaders, discontented, an unknown tongue invented, 
And as English represent it to their clients when they say— 


THE TRESPASS, AS DESCRIBED IN THE LEGAL PHRASEOLOGY. 


[Spoken.] ‘Bless me, Mr. Pounce, what is this? [Reads.] ‘For that, whereas the 


said John Snooks, on blank day of blank, with force and arms, broke and entered a 
certain dwelling-house of the plaintiff’s, and made a great noise and disturbance therein, 
and so continued making the said noise and disturbance for a long time, to wit, for the 
space of twenty-four hours.’ ”’ 

“‘ That, Sir, is the declaration in trespass.’’ 

“But the man only knocked: he didn’t make any disturbance at the door for twenty- 
four hours.’’ 

“A mere formal allegation, Sir, not necessary to be proved.’ 

‘But he did ’t break in divers, to wit, twenty doors. There are not twenty doors in 
the house; he didn’t break any.” 

“ Pooh, Sir, don’t you see it’s laid under a videlicet?” 
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* Laid under what?’ 
“A videlicet: that means, you musn’t prove the allegation, if it’s immaterial; but if 
it is, you must.” 
‘But what’s the use of it, then?’’ 
“The use of it, my dear Sir! But you don’t understand these things. They’re 
vocabula artis.’’ 
“And what may they be?” 
“Why, (aside) words that raise doubts, swell costs, and enable the ‘ professional man’ 
to sing—’’ 
. Oh, what a vast, what a valu’ble variety, &c., &c. 
Then, if you have cleared the pleaders’ vile Charybdis, 
Its quibbles and its crotchets, its shoals, and its rocks, 
You’ve to pass through the Scylla next, that cabined and cribbed is, 
With Britain’s best Palladium, twelve men in a box! 
And as if it weren’t sufficient that twelve heads should be commissioned, 
From facts, perhaps, deficient, the true inference to draw; 
They must have their poor brains troubled, to perplexity redoubled, 
By opposing counsel bubbled, and bewildered by the law. 


(Spoken.) “Gentlemen of the Jury,—you will consider your verdict. I have ex- 
plained the law to you; and if you think the facts prove that the defendant acted law- 
fully, you will find for the defendant; if not, for the plaintiff.” 

* But, my Lord, two of us don’t understand the law, three of us won’t understand 
the law, and four of us misunderstand the law.”’ i, 

“Then, gentlemen, I must explain it over again to you.” 

‘Oh, please don’t, your Lordship, for then none of us will understand it.” 

“Then retire, gentlemen, if you please.” 

‘** Please, my Lord, may we toss up?”’ 

‘Certainly not, sir; the law may be a toss-up, but the privilege of calling heads or 
tails is only allowed the Judges in Westminster Hall.” 

** Please, my Lord, here ’s John Smith won’t agree. He says he an’t convinced.” 

*‘Then you must convince him.” 

‘‘ Please, my Lord, I don’t think as how we can, for he’s got wittles, and a pistol to 
protect himself.” 

“Then you must be locked up again, gentlemen, and if John Smith carries the day, 
you ’ll remember next time you are on a jury, to bring sandwiches to support your 
convictions upon, and in that case plaintiff may move for a new trial, and we may 
sing—”’ 

Oh, what a vast, what a valu’ble variety, &c., &c. 


Agent exceeding his Powers—Setilement void. William B. Thrall & others, Receivers 
of the Bank of Circleville, (chartered in 1818,) brought an action before Judge Nelson, in 
the United States Circuit Court at New York, v. Dwight Danforth, to recover the amount 
of two notes, one for $10,000, the other for $6,150, made by defendant in 1840, payable 
in February, 1841. Mr. D. had considerable dealings with the Bank, as a broker, in 
circulating their bills, &c. The defence to the present claim was, that George S. 
Willis was sent to New York, after the non-payment of the notes, to settle with Mr. 
Danforth, and did so in full for these and other claims, receiving a certificate of depos- 
ite for $10,000, held by Mr. D. &c. On the other hand, it was contended that Mr. D. 
was not authorized to make such alleged settlement with Willis, not having been in- 
structed to do so by the Directors, as required by law. 

The cause was argued by Mr. Ewing and Mr. Lord for the plaintiffs, and by Messrs, 
S. & J. Sherwood for the defendant. Verdict for plaintiffs for $21,044. 55, being prin. 
cipal and interest, 
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NOTICES OF BOOKS, &c. 


Greenleaf’s Cruise on Real Property. [A Digest of the Law of Real Property, by 
Wiuram Cruise, Esq., Barrister at Law. Revised and considerably enlarged, by Henry 
Hortxy Wuirt, Esa., Barrister at Law, of the Middle Temple. Further revised and 
abridged, with Additions and Notes, for the use of American Students, by Simon 
GreenteaF, L. L. D., Emeritus Professor of Law in Harvard University. In Seven 
Volumes. Vol. I. Containing a Preliminary Dissertation on Tenures. Title 1. Estate 
jn Fee Simple; 2. Estate for Tail; 3. Estate for Life; 4. Estate Tail after Possibility; 5. 
Curtesy; 6. Dower; 7. Jointure; 8. Estate for Years; 9. Estate at Will and at Suffer- 
ance; 10. Copyhold; 11. Use; 12. Trust. Boston: Little & Brown. London: Stevens 
& Norton. 1849.] 

The first volume of this long looked for and much desired work has at last been 
issued by Messrs. Little & Brown, The annotator has established a reputation in ju- 
risprudence, which makes it wholly unnecessary for us to speak in his commendation, 
further than to say that this enterprise has long occupied his thoughts, and employed 
many laborious hours. As to the work itself, we cannot give a better account than he 
gives in his own preface, which we quote. 

“ Though the work of Mr. Cruise has been more than forty years before the public, 
it still remains unrivalled, as the most comprehensive and best digested system of the 
law of Real Property. Others have been published, more compact in form, and con- 
taining the more recent decisions; but their brevity in the statement of the cases, 
though no small merit in a book of reference in the eyes of the practitioner, renders 
them in the same proportion less useful to the student. For this reason, principally, 
this work has been retained as a text-book, in preference to all others, in the Law 
School of Harvard University; though the numerous modifications which this branch 
of the law has subsequently received in England and America, augmented, in no small 
degree, both the labors of the instructor and the perplexities of the student. To obvi- 
ate these difficulties, the preparation of the notes to this edition was originally under- 
taken, and they are now with diffidence made public. 

‘In correcting the text, the Editor has endeavored to abridge those cases which were 
transcribed at large from books easily accessible to every American lawyer, retaining 
the fall reports of those cases only which cannot conveniently elsewhere be found. 
The titles, chapters, and cases, which are believed to be of no use to the profession in 
this country, have been wholly omitted. Most of the English statutes, enacted prior 
to the Revolution, have been retained as they stood in the text—including all those 
which were passed before the settlement of the American colonies, and are supposed to 
have been brought over and adopted by the colonists as a part of the English law. The 
later statutes, contained in the body of the work, have been transferred, generally in an 
abbreviated form, to the notes; but the Editor has not deemed it expedient to take no- 
tice of any other changes made by recent statutes in England. 

“Tt was his original intention to embody in the text (distinguished by parentheses) 
all the cases in which the common law has been modified and expounded, in both coun- 
tries; but this design, after proceeding in it to some extent in the first volume, was aban- 
doned, and all new matter confined to the notes. 

“ The most embarrassing difficulty which the Editor has had to encounter, has been in 
regard to the local laws of the several United States. Though he has had access to the 
Revised Codes of all whose laws he has attempted to state, which may be supposed to 
contain the most permanent of their legislation on the subject of real property, yet as to 
several of them, especially the more distant States, it has not been in his power to ob- 
tain the very latest of their statutes. And in all the Western States, and in a degree in 
some of the others also, such is the unsettled character of the population, that the en- 
tire body of the municipal law may be justly regarded as still in a state of experiment. 
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All, therefore, that the Editor could do, was to give the dates of the statutes to which 
he has referred, leaving to the reader the labor of further research. Information of any 
errors which may be found in this or any other part of the work, will be thankfully 
received by the Editor, and corrected in a future edition, should this attempt receive 
encouragement from the profession.” 





Angell on Carriers. [A Treatise on the Law of Carriers of Goods and Passengers 
by Land and by Water. By Josep K. Ancetx. Boston: Little & Brown. London: 
Stevens & Norton. 1849.] 

This is a work of nearly 800 pages, just issued from the prolific press of Messrs. 
Little & Brown. The author is the Reporter to the Supreme Court of Rhode Island, 
and has long had a distinguished reputation as the author of several treatises on the Law 
of Water Courses, on Limitations, on Tide Waters, and on Corporations, in the latter 
of which he was associated with Mr. Samuel Ames, of Providence, R.I. All of them 
are works of high authority. 

We are glad at last to have a work devoted exclusively to this important subject, 
So much of the carrying business of the country is now transacted through the 
agency of public or private carriers, and so large a proportion of those who travel, 
employ the public conveyances, that questions are constantly arising in reference to 
the rights, duties, and liabilities of the parties concerned. A work on this subject has 
long been a desideratum. 

The only works, previous to the present, which have been exclusively devoted to this 
particular branch of the law, were published in England, many years ago—one by 
Jeremy, in 1815, the other by George Frederick Jones, in 1827. 

The high reputation of Mr. Angell, as a writer on jurisprudence, for laborious and 
thorough investigation, for nice, critical and searching examination and analysis, for 
intelligible and lucid arrangement of topics, and for ample and copious learning, is a 
sufficient guaranty that nothing has been left undone, which could be of service in the 
preparation of this work. 

Mr. Angell commences the book with a chapter on the several subjects of Bailments, 
in which he states the degrees of care and diligence required of different kinds of car- 
riers, and the amount of vigilance which will render them liable in cases of damage. 
He next treats of carriers without hire, who are bound only to slight diligence, and 
liable only for gross neglect. 

The third chapter is devoted to the duty and liability of private carriers for hire, 
whose responsibility and risk are generally far less than those imposed by the stern and 
rigid rules of the common law upon common carriers. 

The different kinds of common carriers, their duties and responsibilities, their power 
to limit their liability by express contract and by public notices, are all discussed in 
several subsequent chapters, with great fullness of learning, citation, and reference. 

The eleventh and twelfth chapters take up the subject of carriers of passengers by 
land and by water, and enter fully into the principles and details of the law upon this 
head. 

In order to finish the work, and to make it a complete one upon the subject, Mr. 
Angell has gone minutely into the mode of proceeding, to recover in case of loss; 
and has pointed out the kind of action to be brought, the principles and rules of evi- 
dence to be applied, and damages to be recovered. 

A valuable appendix has been added to the book, in which is given at length the de- 
cision of Lord Holt in the case of Coggs v. Barnard, which arose and was decided in 
the time of Queen Anne, and in which that great and learned Judge has laid down the 
leading principles in the law of bailments and carriers. The appendix also includes 
the decisions at length in two important cases decided in New York, Hollister v. Nowlen 
and Cole vy. Goodwin, in which are learned discussions of the right of common carriers 
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to limit their common law liability by notices. A large portion of the “ case of the 
Lexington,”’ so called, is likewise inserted in this appendix. The work is furnished with 
a carefully arranged index, which is a safe and easy guide to the topics of the treatise, 
We think the work a very important addition to every law library. 





The Western Legal Observer. Though we heralded the birth of our younger brother, 
we owe him an apology for not noticing his progress. We have just looked over the 
sixth number, and like its predecessors, it is a very good one. Whether this enterprise 
succeed or not, one thing is certain—it deserves to succeed. By this we mean, that it 
ought to pay its expenses—which, according to our experience, is the ultima thule of 
Success for a Western Periodical; and this without any remuneration to editor, con- 
tributor, or publisher. But courage, brother; a better day iscoming. Our profession 
must have organs, and therefore must support them. 

The first article, “Attorneys as Witnesses for their Clients,’’ in which we have advo- 
cated the negative, presents a strong view on the other side, at least against an inflexible 
rule of exclusion. We regret that we have not room for a republication, for we always 
like to present both sides of a question. Under the “ Miscellaneous’’ head, we can very 
heartily commend Judge Colt’s charge to the Grand Jury, and an extract from the 
speech of Uriel Wright, Esq., of St. Louis, in defence of Stafford, upon the distinction 
between anger and malice. This is so remarkable, that we must borrow it, hoping 
some time to pay in kind. 


“It is not always an easy task to distinguish between passion—the furor brevis of 
the blood, and the milice aforethought of the law; yet in most cases there is a clear di- 
viding line. 

* Passion is hot; malice is cold. Passion is hasty and rash; malice is circumspect and 
slow. Passion obeys the first impulse; malice broods, and meditates, and plans. Pas- 
sion is surprised at its own act; malice foresees its deed. Passion ofttimes ennobles 
man; malice debases and degrades him. Passion is an erring spirit; malice is a fiend. 
Passion was given to man by his Creator; but malice was born in hell! 

“ When Peter, the Apostle, smote the Centurion, passion impelled the stroke; but mal- 
ice guided the arm of the first murderer. It is instructive to study the record of the 
first murder on earth. The details are not minute, but enough is given to distingnish 
between the infirmity of the flesh and blood, and the deeper wickedness of the heart. 

“When Cain saw the acceptance of Abel’s offering, and the refusal of his own, 
‘he was wroth, and his countenance fell,’ but he did not then strike. The Deity asks 
him why he is wroth. He is silent. The same power assures him, that his offering 
was not accepted, because it was evil. Cain is still mute. There is no outbreak of 
feeling in word or deed. He speaks neither to God nor man. His purpose not yet 
developed in his own heart, he goes his way, brooding, meditating, planning. The 
place of the altars is not to be the place of his revenge. The first human blood shed 
on earth, is not to be spilt near the scene of sacrifices. He seeks an opportunity to lead 
Abel elsewhere, and when he has seduced him into the fields, he rises and slays him. 
The stranger, Death, was not introduced into the world by passion: he came under the 
ministration of the cooler, subtler, slower, and more circumspect fiend—malice. 

“He who has beheld the picture of Cain and Abel, by David, has seen the malice afore- 
thought of the law, spread upon canvas. True to the instincts of genius, the artist re- 
jects all exhibitions of vulgar physical death. He presents no broken skull, no clotted 
gore, no dead body—but the more terrible tragedy of murder conceived, and maturing 
in the guilty heart. The time of the painting is the interval between the scene at the 
altar, and the death. Cain is sitting in the shadow of a rock; his clenched right hand 
indents the rigid muscles of his thigh; the left grasps tightly a rude implement of hus- 
bandry; his breast is expanded, and his lips compressed; his eyes are lurid and blood- 
shot, and fixed on vacancy. At his left side, and beneath him, sits his eldest boy, of 
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two years old, gazing up at the strange unwonted aspect of his father. On his right 
is the mother of that boy, gazing, too, with anxious concern upon the face of her hus- 
band, darkened for the first time by the shadows of a mind brooding on blood. A 
child, still younger, unconscious of the portents of crime, plays innocently at their feet, 
while in the dim and distant background, through a fissure in the rock, Abel is seen 
by the spectator, (not by Cain,) near his altar, at his devotions, unconscious as the in- 
fant of meditated or coming harm. 

“The murderer himself sees neither wife, nor child, nor victim. He is busy with 
guilty thought. He is maturing his scheme, at war with “social order;” he is 
shaping his “formed design;’’ he is bending his heart “fatally to mischief.”” This 
is the malice aforethought of the law. This is the “ wilfulness,” the “ de!iberation,” 
the “ premeditation,’ necessary, under our statute, to constitute murder in the first 
degree. This spirit must precede and accompany the stab. It must go with the 
stab, and before it, to make murder. If you cannot find, from the evidence, that the 
defendant stabbed with this spirit, you cannot find him guilty of the charge for which 
you are trying him. Itis not enough to find that he stabbed; it is not sufficient to 
find that he stabbed with intent to kill: more, much more, must be found by you; and 
that is the assassin’s spirit—the assassin’s wilfulness, his deliberation, his premeditation, 
his formed design—the offspring of the cold and bloody calculation.” 





Curwen’s Revised Index. We called attention to this work as we received it in sheets. 
We now have it complete, and it fully justifies our prediction. In the way our laws are 
made and published, such an index, referring not only to former laws, but to judicial 
decisions, is invaluable to all concerned, either in litigation or legislation. And we 
are glad to see that copies are to be had from Mr. Desilver, of this city. 





Morris on Replevin. [A Practical Treatise on the Law of Replevin in the United 
States, with an Appendix of Forms, and a Digest of Statutes. By P. Pemszrton Mor- 
nis. Philadelphia: James Kay, jr. & Brother, 1834¢ Market St., Law Booksellers and 
Publishers. 1849.) 

This is a book of over 300 pages, upon a subject, of which the common law has 
been so much modified by legislation in the United States, as to make an American 
treatise, (of which this is the first,) a great desideratum. This work professes to give 
us beth the theory and practice for each State. Of the accuracy as to other States, we 
have not the means of judging. But judging from the reference made to the law of 
replevin in Ohio, we think the author must have taken great pains to be correct, and 
presume he may be relied upon generally. Assuming accuracy, the crowning merit in 
such a work, it will be a very valuable addition to the library of every practising lawyer. 





Editorship of this Journal. The publisher regre:s to announce, that Judge Coffin 
has been compelled, by the pressure of his professional avocations, to withdraw from 
the co-editorship of this journal. His connection terminated with the last number. 
Henceforth, until further notice, Judge Walker, under whose editorship the Journal 
commenced, will be the sole editor. 





Answers for the several States. We have the most abundant evidence that the read- 
ers of the Journal place great value upon these Answers, so far as received. And we 
again appeal to the esprit de corps of the profession to furnish them for States not yet 
heard from. The Journal can only afford to pay for such services in the manner here- 
tofore indicated. But there are such things as labors of love in the legal profession as 
well as in others. 





Gilman’s Reports. We have received from this accomplished Reporter some of the 
sheets of his forthcoming fifth volume. Some selections will be found among our 
Notes of Recent Decisions. 








